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The purpose of this outline is to summarize selected regulatory developments that may be of interest to 

practitioners who work with governmental employers and governmental retirement and certain benefit 

plans. The period covered in this outline is January 1, 2018 through December 31, 2018. These materials 

also include Addendum I that deals with Department of Labor guidance, which may be of interest to 

practitioners working with governmental defined contribution plans that follow ERISA practices. The 

summaries are provided in reverse chronological order by topic.  

A. Employee Benefit Plans (General) 

• IRS Notice 2019-9, December 31, 2018. This Notice provides interim guidance regarding Code 

Sec. 4960, enacted on December 22, 2017, pursuant to section 13602 of Tax Cuts and Jobs Act, 

Pub. L. No. 115-97. Code Sec. 4960(a) imposes an excise tax equal to the rate of tax under 

section 11 (currently 21 percent) on the amount of remuneration in excess of $1 million and any 

excess parachute payment paid by an applicable tax-exempt organization to a covered employee. 

The interim guidance is intended to assist taxpayers in applying Code Sec. 4960 while the 

Department of the Treasury and the IRS develop further guidance on the application of Code Sec. 

4960, and addresses certain issues under Code Sec. 4960 on which stakeholders have indicated 

that they would benefit from interim guidance. 

• IRS News Release 2018-239, December 4, 2018. IRS reminds those with disabilities that the Tax 

Cuts and Jobs Act (2017) made major changes to Achieving a Better Life Experience (ABLE) 

accounts. Eligible individuals may now put more money into their ABLE account and also roll 

money from their qualified tuition programs (529 plans) into their ABLE accounts. And certain 

contributions made to ABLE accounts by low- and moderate-income workers may now qualify 

for the Saver's Credit. 

• PLR 201847008, November 22, 2018. IRS states that Plan's total liabilities are Amount 1 and the 

total plan assets are Amount 2. As a result the Excess Amount, approximately Amount 3, will 

remain in the Plan until all of the Plan's benefit liabilities are satisfied. Based on the facts and 

representations, the Excess Amount is the result of erroneous actuarial computations within the 

meaning of section 1.401-2(b)(1). The Plan document permits the return of excess trust assets due 

to erroneous actuarial computation if all liabilities with respect to participants and beneficiaries 

have been satisfied. The return of the Excess Amount to Employer will not occur until after the 

satisfaction of all liabilities with respect to employees and beneficiaries of the trust of the Plan. 

Accordingly, IRS rules that the return of the Excess Amount to Employer will not violate section 

401(a)(2). Employer represents that it has, at all times been exempt from tax under subtitle A. 

IRS rules that therefore the Plan is not a qualified plan within the meaning of section 

4980(c)(1)(A), and the return to Employer of Amount 3 will not constitute an employer reversion 

under section 4980.  

• IRS Notice of Proposed Rulemaking on Hardship Distributions of Elective Contributions, 

Qualified Matching Contributions, Qualified Nonelective Contributions, and Earnings [26 CFR 

Part 1] [REG–107813–18] [RIN–1545–BO82] (83 FR 56763), November 14, 2018. This 

document contains proposed amendments to the regulations relating to hardship distributions 

from section 401(k) plans. The amendments reflect statutory changes affecting section 401(k) 

plans, including recent changes made by the Bipartisan Budget Act of 2018. Comments and 

requests for a public hearing must be received by January 14, 2019. See also IRS News Release 

2018-236, November 29, 2018. Proposed hardship withdrawal regulations include relief for 
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disaster victims: Retirement plans can now make loans, hardship distributions to victims of 

Hurricanes Michael and Florence. 

• Department of the Treasury / Internal Revenue Service Joint Statement and Initial Version of 

2018–2019 Priority Guidance Plan released on November 8, 2018. 

• PLR 201844005, November 2, 2018. Taxpayer received a letter dated Date Z from the IRS stating 

that it is a voluntary employees' beneficiary association (VEBA) under Code Sec. 501(c)(9). The 

Association maintains Plan, which is a multiple employer welfare benefit plan that provides 

medical, dental, vision, life and disability benefits to all eligible employees of participating 

employers. Taxpayer is the funding mechanism for Plan. IRS concluded that:  (i) for purposes of 

computing Taxpayer's UBTI under Code Sec. 512(a)(3), Taxpayer satisfies the requirements of 

Code Sec. 419A(c)(6)(B) to include in its applicable account limit a reserve described in Code 

Sec. 419A(c)(6)(A).; and (ii) for purposes of computing UBTI and the set-aside under Code Sec. 

512(a)(3)(E)(i), the applicable account limit under Code Sec. 419A(c)(6) may be computed by 

including insurance premiums for medical benefits as qualified direct costs. 

• IRS Notice 2018-83, 2018-47 IRB 774, November 1, 2018. This Notice provides cost-of-living 

adjustments applicable to dollar limitations for pension plans and other items for tax year 2019. 

See also IRS News Release 2018-211, November 1, 2018. See also IRS webpage regarding 

COLA Increases for Dollar Limitations on Benefits and Contributions at www.irs.gov/retirement-

plans/cola-increases-for-dollar-limitations-on-benefits-and-contributions.  

• IRS Rev. Proc. 2018-51, 2018-44 IRB 721, October 25, 2018. The purpose of this Rev. Proc. is to 

provide guidelines and general requirements for the development, printing, and approval of the 

2018 substitute tax forms. This Rev. Proc. supersedes Rev. Proc. 2017-40.  

• Unified Agenda of Regulatory and Deregulatory Actions (Fall 2018) at 

www.reginfo.gov/public/do/eAgendaMain. On October 17, 2018, the Trump administration 

published its Unified Agenda of Regulatory and Deregulatory Actions, which details the actions 

and priorities of administrative agencies for the coming months. Among the rules the IRS lists has 

planned for the next year, those particularly relevant for government plans include: (i) Definition 

of "affiliated service group" (pre-rule stage); (ii) Determination of Governmental Plan Status 

(proposed rule); (iii) Guidance on Code § 72(t) 10% additional tax on early distributions 

(proposed rule); (iv) De Minimis Error Exception to Penalties for Failure to File Correct 

Information Returns or Furnish Correct Payee Statements (proposed rule); (v) Definition of a 

Church Plan (proposed rule); (vi) MEPs and the Unified Plan Rule (proposed rule); (vii) Deferred 

Compensation Plans of State and Local Governments and Tax-Exempt Entities (final rule); and 

(viii) Application of Normal Retirement Age Regulations Governmental Plans (final rule). 

• IRS Rev. Proc. 2018-46, 2018-39 IRB 460, September 21, 2018. The purpose of this Rev. Proc. is 

to set forth the 2018 requirements for: (i) Using official IRS forms to file information returns with 

the IRS, (ii) Preparing acceptable substitutes of the official IRS forms to file information returns 

with the IRS, and (iii) Using official or acceptable substitute forms to furnish information to 

recipients. Rev. Proc. 2017-39 is superseded. 

• PLR 201837004, September 14, 2018. IRS concluded as follows: Solely for purposes of 

determining whether a REIT held by Taxpayer is a "pension-held REIT" (as such term is defined 

in Code Sec. 856(h)(3)(D)), pursuant to the principles in Rev. Rul. 2011-1, to the extent the stock 

of a REIT is treated as owned by Taxpayer, such stock will not be treated as owned by a single 

"qualified trust" (as such term is defined in Code Sec. 856(h)(3)(E)) solely due to the Taxpayer's 

ownership. The concentration of ownership in a REIT held by the Taxpayer will be determined 

by examining the interests equitably held for each beneficiary separately, because Taxpayer is an 

81-100 group trust. No opinion is expressed or implied concerning the application of sections 542 

or 544 of the Code. Except as expressly provided herein, no opinion is expressed or implied 

concerning the tax consequences of any aspect of any transaction or item discussed or referenced 

http://www.irs.gov/retirement-plans/cola-increases-for-dollar-limitations-on-benefits-and-contributions
http://www.irs.gov/retirement-plans/cola-increases-for-dollar-limitations-on-benefits-and-contributions
http://www.reginfo.gov/public/do/eAgendaMain
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in this letter. In particular, no opinion is expressed concerning whether a REIT held by Taxpayer 

qualifies as a REIT under subchapter M, part II of Chapter 1 of the Code. 

• PLR 201835011, August 31, 2018. IRS rules that Taxpayer does not qualify for exemption under 

Code Sec. 501(c)(9) as a voluntary employees' beneficiary association (VEBA) because Taxpayer 

has not demonstrated an employment related common bond as required and you have not satisfied 

the non-discriminatory requirements imposed under Code Sec. 505(b). 

• PLR 201833013, August 17, 2018. IRS concluded that the transfer of assets to a subaccount 

within Taxpayer will not result in prohibited inurement to a private shareholder or individual 

other than through the payment of permissible VEBA benefits to employees and retirees as 

described in section 1.501(c)(9)-3. Accordingly, the transfer of assets to a subaccount within 

Taxpayer will not result in prohibited inurement under Code Sec. 501(c)(9). The assets 

transferred from Taxpayer to the subaccount within Taxpayer remain within Taxpayer. 

Accordingly, that transfer will not, in and of itself, result in UBTI. 

• PLR 201833012, August 17, 2018. IRS states that SLR nonelective contributions under the 

program are conditioned on whether an employee makes a student loan repayment during a pay 

period and are not conditioned (directly or indirectly) on the employee making elective 

contributions under a cash or deferred arrangement. Furthermore, because an employee who 

makes student loan repayments and thereby receives SLR nonelective contributions is still 

permitted to make elective contributions, the SLR nonelective contribution is not conditioned 

(directly or indirectly) on the employee electing to have the employer make or not make 

contributions under the arrangement in lieu of receiving cash. Therefore, IRS concluded that 

Taxpayer's proposal to amend the Plan to provide SLR nonelective contributions under the 

program will not violate the "contingent benefit" prohibition of Code Sec. 401(k)(4)(A) and 

section 1.401(k)-1(e)(6). This ruling is based on the assumption that Taxpayer will not extend any 

student loans to employees that will be eligible for the program. Except as specifically set forth 

above, no opinion is expressed or implied concerning the federal tax consequences of any aspect 

of any transaction or item discussed or referenced in this letter. This letter expresses no opinion as 

to whether the Plan satisfies the requirements of section 401(a). Additionally, IRS has not 

reviewed, and no opinion is expressed or implied concerning the federal tax consequences of, the 

terms of the Plan beyond of the scope of the requested ruling. 

• Department of the Treasury / Internal Revenue Service Joint Statement and Fourth Quarter 

Update to the 2017–2018 Priority Guidance Plan released on August 17, 2018. 

• IRS Notice 2018-62, 2018-34 IRB 316, August 3, 2018. This Notice announces that the 

Department of the Treasury and the IRS intend to issue proposed regulations providing 

clarification regarding the contribution limits provided in Code Sec. 529A(b)(2). Before the 

issuance of the proposed regulations described in this notice, taxpayers, beneficiaries, and 

administrators of ABLE programs may rely on the rules described in sections 3, 4, and 5 of this 

Notice. 

• IRS Notice 2018-58, 2018-33 IRB 305, July 30, 2018. This Notice announces that the 

Department of the Treasury and the IRS intend to issue regulations providing clarification 

regarding (1) the special rules for contributions of refunded qualified higher education expenses 

to a qualified tuition program under Code Sec. 529(c)(3)(D); (2) the new rules under Code Sec. 

529(c)(3)(C)(i)(III) permitting a rollover from a qualified tuition program to an ABLE account 

under Code Sec. 529A; and (3) the new rules under Code Sec. 529(c)(7) treating certain 

elementary or secondary school expenses as qualified higher education expenses. Before the 

issuance of the proposed regulations described in this notice, taxpayers, beneficiaries, and 

administrators of 529 and ABLE programs may rely on the rules described in sections III, IV, and 

V of this notice. See also IRS News Release 2018-156, July 30, 2018. 
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• Final Regulations on Definitions of Qualified Matching Contributions and Qualified Nonelective 

Contributions [TD 9835] (83 FR 34469), July 20, 2018. This document contains final regulations 

that amend the definitions of qualified matching contributions (QMACs) and qualified 

nonelective contributions (QNECs) under regulations regarding certain qualified retirement plans 

that contain cash or deferred arrangements under Code Sec. 401(k) or that provide for matching 

contributions or employee contributions under Code Sec. 401(m). Under these regulations, an 

employer contribution to a plan may be a QMAC or QNEC if it satisfies applicable 

nonforfeitability requirements and distribution limitations at the time it is allocated to a 

participant's account, but need not meet these requirements or limitations when it is contributed to 

the plan. These regulations affect participants in, beneficiaries of, employers maintaining, and 

administrators of tax-qualified plans that contain cash or deferred arrangements or provide for 

matching contributions or employee contributions. These regulations are effective July 20, 2018. 

These regulations apply to plan years beginning on or after July 20, 2018. However, taxpayers 

may apply these regulations to earlier periods. 

• PLR 201827014, July 6, 2018. IRS states that Taxpayer has failed to establish that Taxpayer is 

operated for exempt purposes within the meaning of Code Sec. 501(c)(9) and the related income 

tax regulations. IRS therefore ruled that Taxpayer failed to qualify for exemption under Code Sec. 

501(c)(9). 

• IRS News Release 2018-139, June 15, 2018. IRS states that people with disabilities can now put 

more money into their tax-favored Achieving a Better Life Experience (ABLE) accounts and 

may, for the first time, qualify for the Saver's Credit for low- and moderate-income workers, 

according to the Internal Revenue Service. The Tax Cuts and Jobs Act, the tax reform legislation 

enacted in December, made major changes to the tax law for 2018 and future years, including 

increasing the standard deduction, removing personal exemptions, increasing the Child Tax 

Credit, limiting or discontinuing certain deductions and changing tax rates and brackets. The new 

law also enables eligible individuals with disabilities to put more money into their ABLE 

accounts, qualify for the Saver's Credit in many cases and roll money from their 529 plans — also 

known as qualified tuition programs — into their ABLE accounts. 

• Advisory Committee on Tax Exempt and Government Entities (ACT) 2018 Report of 

Recommendations, June 7, 2018 at www.irs.gov/pub/irs-pdf/p4344.pdf. The 10 members of the 

ACT presented their 2018 report to the IRS in a public meeting in Washington, DC on June 7, 

2018, on five issues: (i) Employee Plans: Recommendations regarding the re-opening of the IRS 

Determination Letter Program; (ii) Employee Plans: Recommendations regarding missing 

participants in retirement plans; (iii) Exempt Organizations: Recommendations regarding 

incentivizing universal e-filing for Forms 990; (iv) Indian Tribal Governments: 

Recommendations regarding sharing of taxpayer information with tribal government tax 

programs; and (v) Tax Exempt Bonds: Recommendations regarding encouraging self-compliance 

by issuers of tax-advantaged obligations/tax exempt bonds. 

• CCA 201822028, June 1, 2018. IRS responded to inquiry as to whether certain training materials 

were correct in stating that “[a]n employer CANNOT claim an adjustment for [Income Tax 

Withholding] and additional Medicare taxes after the close of the calendar year for the 

employee.”  The training materials cite to § 31.6413(a)-2(c)(2). I RS states that the X forms (e.g., 

Form 941-X, Adjusted Employer's QUARTERLY Federal Tax Return or Claim for Refund) are 

used by employers to make overpayment and underpayment adjustments to employment taxes or 

to claim refunds of overpaid employment taxes. IRS states that whether an employer may file a 

Form 941-X under the adjustment process after the calendar year end is dependent upon whether 

the employer discovered the withholding error and repaid or reimbursed the employee prior to the 

end of the calendar year. 

http://www.irs.gov/pub/irs-pdf/p4344.pdf
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• Issue Snapshot - Treatment of 401(a)(17) Limitation in Defined Contribution Plan in a Short Plan 

Year, May 18, 2018 at www.irs.gov/retirement-plans/issue-snapshot-treatment-of-401a17-

limitation-in-defined-contribution-plan-in-a-short-plan-year.   

• IRS News Release 2018-119, May 10, 2018. IRS warned of a new twist tied to an old scam aimed 

at international taxpayers and non-resident aliens. In this scam, criminals use a fake IRS Form W-

8BEN to solicit detailed personal identification and bank account information from victims. 

• Department of the Treasury / Internal Revenue Service Joint Statement and Third Quarter Update 

to the 2017–2018 Priority Guidance Plan released on May 9, 2018. 

• PLR 201817008, April 27, 2018. Taxpayer received a determination letter, dated Date X, stating 

that it is a voluntary employees' beneficiary association under Code Sec. 501(c)(9), effective Date 

Y. Taxpayer is an association that provides medical benefits to employees of its participating 

members. Taxpayer sponsors Plan. Taxpayer represents that it is also a multiple employer welfare 

arrangement ("MEWA") under ERISA and must comply with State X Non-Profit MEWA Act. 

IRS concluded that the proposed transaction, extinguishing the promissory notes over a five-year 

period by applying the amount of the notes to the contributions that the members otherwise would 

be required to pay to Taxpayer, will not result in prohibited inurement to a private shareholder or 

individual other than through the payment of permissible benefits as described in Treas. Reg. § 

1.501(c)(9)-3. Accordingly, the proposed transaction will not result in prohibited inurement under 

Code Sec. 501(c)(9). This ruling does not address tax consequences of the described transaction 

to any member who made contributions to Taxpayer. 

• IRS Notice 2018-43, 2018-20 IRB 590, April 27, 2018. The Department of Treasury and IRS 

invite public comment on recommendations for items that should be included on the 2018-2019 

Priority Guidance Plan. 

• IRS Rev. Proc. 2018-24, 2018-18 IRB 525, April 27, 2018. The purpose of this Rev. Proc. is to 

provide general rules and specifications from the IRS for paper and computer-generated 

substitutes for Form 941, Employer's QUARTERLY Federal Tax Return; Schedule B (Form 

941), Report of Tax Liability for Semiweekly Schedule Depositors; Schedule D (Form 941), 

Report of Discrepancies Caused by Acquisitions, Statutory Mergers, or Consolidations; Schedule 

R (Form 941), Allocation Schedule for Aggregate Form 941 Filers; and Form 8974, Qualified 

Small Business Payroll Tax Credit for Increasing Research Activities. Rev. Proc. 2017-32 is 

superseded. 

• Approved Nonbank Trustees and Custodians. The IRS maintains a list of entities approved, under 

Treasury Regulation Section 1.408-2(e), to serve as nonbank trustees or custodians. Nonbank 

Trustees List as of April 1, 2018 at www.irs.gov/pub/irs-tege/nonbank_trustees_list.pdf. 

• Department of the Treasury / Internal Revenue Service Joint Statement and Second Quarter 

Update to the 2017–2018 Priority Guidance Plan released on February 7, 2018. 

• IRS News Release 2018-19, February 6, 2018. IRS announced that the Tax Cut and Jobs Act of 

2017 does not affect the tax year 2018 dollar limitations for retirement plans announced in IRS 

News Release 2017-177 and detailed in IRS Notice 2017-64. 

• IRS Rev. Rul. 2018-4, 2018-4 IRB 304, January 8, 2018. This Rev. Rul. provides tables of 

covered compensation under Code Sec. 401(l)(5)(E) and the Income Tax Regulations thereunder, 

for the 2018 plan year. These tables of covered compensation reflect a revision to the taxable 

wage base for 2018 that was announced by the Social Security Administration on November 27, 

2017, and apply in lieu of the tables that were provided in Rev. Rul. 2017-22. Rev. Rul. 2017-22 

is modified and superseded. 

http://www.irs.gov/retirement-plans/issue-snapshot-treatment-of-401a17-limitation-in-defined-contribution-plan-in-a-short-plan-year
http://www.irs.gov/retirement-plans/issue-snapshot-treatment-of-401a17-limitation-in-defined-contribution-plan-in-a-short-plan-year
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B. 457(b) Plans (General) 

• INFO 2018-0024, September 28, 2018. IRS provides general information regarding unforeseeable 

emergency and special distributions on account of Hurricane Irma in response to question 

concerning Taxpayer's difficulty in obtaining a withdrawal from Taxpayer's employer's Section 

457 plan to pay for repairs and if the plan can refuse Taxpayer's withdrawal request. IRS provided 

the following information: (i) Code Sec. 457 plans are retirement plans set up by certain 

employers, including state and local governments, to provide a means for employees to contribute 

part of their pay towards their retirement. To help ensure funds in the plan are available at 

retirement, Code Sec. 457(d) prohibits early withdrawals from the plan while still employed 

except when the plan participant is faced with an unforeseeable emergency. Whether a participant 

satisfies the plan's rules for a withdrawal is determined by the plan administrator; (ii) Some 

people affected by Hurricane Irma were helped by the Disaster Tax Relief and Airport and 

Airway Extension Act of 2017. This law authorizes retirement plans, including Code Sec. 457 

plans, to make distributions to individuals who suffered an economic loss because of Hurricane 

Irma. These distributions, which have to be made before January 1, 2019, are eligible for 

favorable tax treatment. See IRS Publication 976, Disaster Relief, (which can be found on our 

website at IRS.gov) for more information; and (iii) A Code Sec. 457 plan is not required to make 

special distributions on account of Hurricane Irma, and even if it does, the plan may impose 

conditions on obtaining a distribution. If Taxpayer feels he or she has been wrongly denied a 

distribution, Taxpayer may be able to appeal the denial through the plan's appeal procedures. 

• PLR 201821008, May 25, 2018. PLR states that Decedent was a participant in the Plan, and died 

before reaching age 70-½. Taxpayer has submitted a letter from the Plan stating that the Plan was 

established by State under Code Sec. 457(b). Because Decedent did not designate a beneficiary 

under the Plan, Decedent's estate was the beneficiary of his account. Following Decedent's death, 

the Plan distributed Decedent's account to his estate in a lump sum. The distribution from the Plan 

totaled Amount A, from which the Plan withheld federal and state taxes before paying the 

remainder to Decedent's estate. Taxpayer is Decedent's surviving spouse and is the executor and 

sole beneficiary of his estate. As executor, she promptly distributed the net amount the estate 

received from the Plan to herself as sole beneficiary. Taxpayer then deposited this amount, plus 

an amount equal to the taxes that were withheld by the Plan, into IRA X, an individual retirement 

account established in her name. The amount deposited into IRA X equaled Amount A, which 

was deposited within 60 days of the date Amount A was distributed from the Plan. In this case, 

Decedent's estate is the beneficiary of his account in the Plan, and his account was paid by the 

Plan to the estate in a lump sum (net of taxes withheld on the distribution). Taxpayer, Decedent's 

surviving spouse, is the executor and sole beneficiary of Decedent's estate, and promptly 

distributed the amount received from the Plan to herself. Taxpayer then deposited the amount 

distributed from the Plan (including both the net amount the estate received from the Plan and an 

amount equal to the taxes withheld on such distribution) into IRA X within 60 days of the date 

such amount was distributed from the Plan. Under these circumstances, Decedent's account under 

the Plan may be treated as paid from the Plan to Decedent's spouse for purposes of Code Sec. 

402(c). Accordingly, IRS concluded that: (1) Taxpayer may be treated as having received the 

distribution of Amount A from the Plan for purposes of Code Sec. 402(c); (2) Taxpayer A was 

eligible to roll over Amount A to IRA X, which was established and maintained in her own name; 

and (3) Taxpayer will not be required to include Amount A in her gross income for federal 

income tax purposes for the calendar year in which the distribution and rollover occurred. 

C. 403(b) Plans (General) 

• IRS Notice 2018-95, 2018-52 IRB, December 4, 2018. This Notice provides transition relief from 

the "once-in-always-in" (OIAI) condition for excluding part-time employees under § 1.403(b)-

5(b)(4)(iii)(B) of the Treasury Regulations. Under the OIAI exclusion condition, for a Code Sec. 

403(b) plan that excludes part-time employees from making elective deferrals, once an employee 
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is eligible to make elective deferrals, the employee may not be excluded from making elective 

deferrals in any later exclusion year (as defined in section 2.02(2) of this Notice) on the basis that 

the employee is a part-time employee. In addition, in applying the OIAI exclusion condition for 

exclusion years after the transition relief ends, this Notice provides a fresh-start opportunity for 

plans. 

• IRS Memorandum for Employee Plans (EP) Examinations Employees, February 23, 2018 

regarding Missing Participants and Beneficiaries and Required Minimum Distributions – 403(b) 

Plans at www.irs.gov/pub/foia/tege-04-0218-0011.pdf. Control Number: TE/GE-04-0218-0011; 

Expiration Date: February 23, 2020; Affected IRM: IRM: IRM 4.72.13. 

D. Governmental Instrumentality Rulings 

• PLR 201844001, November 2, 2018. IRS concluded that because the income of the Trust derives 

from the exercise of an essential governmental function and will accrue to a state or a political 

subdivision thereof, the Trust's income is excludable from gross income under Code Sec. 115(1). 

The State retirement system, which is governed by State law, maintains various Plans that provide 

health and welfare benefits to current and retired employees (including their beneficiaries) of 

State and political subdivisions of State. The Trust is intended as a funding vehicle for the Plans, 

and it accepts contributions for holding, investment, and administration.  

• PLR 201821004, May 25, 2018. PLR states that the Trust was established to invest and disburse 

funds irrevocably designated by the Employer, a political subdivision of State, to fund its 

obligations under the Plan to provide retired employees and their eligible dependents and 

beneficiaries (plan participants) with post-employment life and health benefits (life, sickness, 

hospitalization, dental, and long-term care). Under the trust agreement, only the Employer acting 

as plan administrator, or an authorized representative of the Employer, may direct the Trustee to 

withdraw or otherwise disburse funds held in the Trust for the benefit of plan participants. Except 

as provided by the trust agreement, funds are to be used solely to pay for plan liabilities and 

related expenses. IRS concluded that: (1) the income of the Trust is derived from the exercise of 

an essential governmental function and will accrue to a state or a political subdivision thereof for 

purposes of Code Sec. 115(1). Consequently, IRS ruled that the Trust's income is excludable from 

gross income under Code Sec. 115(1); and (2) the Trust is classified as a trust within the meaning 

of Code Sec. 7701(a) and § 301.7701-4(a). Because the Trust's income is excludable from gross 

income under Code Sec. 115(1), IRS ruled that the Trust is not required by Code Sec. 6012(a)(4) 

to file an annual income tax return.  

• PLR 201821003, May 25, 2018. PLR states that the Trust was established to invest and disburse 

funds irrevocably designated by the Employer, a political subdivision of State, to fund its 

obligations under the Plan to provide retired employees and their eligible dependents and 

beneficiaries (plan participants) with post-employment life and health benefits (life, sickness, 

hospitalization, dental, and long-term care). Under the trust agreement, only the Employer acting 

as plan administrator, or an authorized representative of the Employer, may direct the Trustee to 

withdraw or otherwise disburse funds held in the Trust for the benefit of plan participants. Except 

as provided by the trust agreement, funds are to be used solely to pay for plan liabilities and 

related expenses. IRS concluded that: (1) the income of the Trust is derived from the exercise of 

an essential governmental function and will accrue to a state or a political subdivision thereof for 

purposes of Code Sec. 115(1). Consequently, IRS ruled that the Trust's income is excludable from 

gross income under Code Sec. 115(1); and (2) the Trust is classified as a trust within the meaning 

of Code Sec. 7701(a) and § 301.7701-4(a). Because the Trust's income is excludable from gross 

income under Code Sec. 115(1), IRS ruled that the Trust is not required by Code Sec. 6012(a)(4) 

to file an annual income tax return.  

• PLR 201821002, May 25, 2018. IRS states that the Trust was established to invest and disburse 

funds irrevocably designated by the Employer, a political subdivision of State, to fund its 

http://www.irs.gov/pub/foia/tege-04-0218-0011.pdf
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obligations under the Plan to provide retired employees and their eligible dependents and 

beneficiaries (plan participants) with post-employment life and health benefits (life, sickness, 

hospitalization, dental, and long-term care). Under the trust agreement, only the Employer acting 

as plan administrator, or an authorized representative of the Employer, may direct the Trustee to 

withdraw or otherwise disburse funds held in the Trust for the benefit of plan participants. Except 

as provided by the trust agreement, funds are to be used solely to pay for plan liabilities and 

related expenses. IRS concluded that: (1) the income of the Trust is derived from the exercise of 

an essential governmental function and will accrue to a state or a political subdivision thereof for 

purposes of Code Sec. 115(1). Consequently, IRS ruled that the Trust's income is excludable from 

gross income under Code Sec. 115(1); and (2) the Trust is classified as a trust within the meaning 

of Code Sec. 7701(a) and § 301.7701-4(a). Because the Trust's income is excludable from gross 

income under Code Sec. 115(1), IRS ruled that the Trust is not required by Code Sec. 6012(a)(4) 

to file an annual income tax return.  

• PLR 201818009, May 4, 2018. IRS ruled that Trust's one-time contribution to a VEBA described 

in Code Sec. 501(c)(9) is consistent with the requirements of Code Sec. 115(1). See Rev. Rul. 77-

261 and Rev. Rul. 90-74. This letter does not address whether the VEBA is exempt under Code 

Sec. 501(a) as an organization described in Code Sec. 501(c)(9). 

• PLR 201818008, May 4, 2018. IRS ruled that Trust's one-time contribution to a VEBA described 

in Code Sec. 501(c)(9) is consistent with the requirements of Code Sec. 115(1). See Rev. Rul. 77-

261 and Rev. Rul. 90-74. This letter does not address whether the VEBA is exempt under Code 

Sec. 501(a) as an organization described in Code Sec. 501(c)(9). 

E. IRAs (Roth; Deemed IRAs; Nonbank Trustees) 

• IRS Notice 2018-90, 2018-49 IRB 826, November 20, 2018. The purpose of this Notice is to 

extend the withholding and reporting transition relief described in Rev. Rul. 2018-17, that applies 

with respect to payments made before the earlier of January 1, 2019, or the date it becomes 

reasonably practicable to comply with those requirements. Relief is extended to payments made 

before the earlier of January 1, 2020, or the date it becomes reasonably practicable to comply 

with the withholding and reporting requirements described in Rev. Rul. 2018-17. The transition 

relief in Rev. Rul. 2018-17 is extended so that a person will not be treated as failing to comply 

with the withholding and reporting requirements described in Rev. Rul. 2018-17 with respect to 

payments made before the earlier of January 1, 2020, or the date it becomes reasonably 

practicable for the person to comply with those requirements. Rev. Rul. 2018-17 is modified. 

• PLR 201844004, November 2, 2018. IRS concluded that: (i) Taxpayer, as Decedent's spouse, will 

be treated as having acquired the IRA directly from Decedent, and not from the Trust; (ii) 

Taxpayer is eligible to roll over the IRA distribution to one or more IRAs established and 

maintained in her own name pursuant to Code Sec. 408(d)(3)(A)(i), provided that the rollover 

occurs no later than the sixtieth day following the day the proceeds of the IRA are received; and 

(iii) Taxpayer will not be required to include in gross income for federal tax purposes, for the year 

in which the distribution from the IRA is made, any portion of the proceeds distributed from the 

IRA which are timely rolled over to one or more IRAs set up and maintained in Taxpayer's name. 

This ruling does not authorize the rollover of amounts that are required to be distributed under 

Code Sec. 401(a)(9) and is subject to the limitation in Code Sec. 408(d)(3)(B). 

• PLR 201839005, September 28, 2018. IRS concluded that Taxpayer may roll over the Plan 

benefit into an IRA set up and maintained in Taxpayer's name provided that the rollover is 

completed within 60 days after the date the distribution is made from the Plan. To the extent that 

the amount distributed from the Plan is timely rolled over to that IRA, it will be excluded from 

Taxpayer's income under Code Sec. 402(c)(1). This ruling does not authorize the rollover of 

amounts that are required to be distributed by Code Sec. 401(a)(9). 
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• PLR 201831004, August 3, 2018. IRS concluded that: (i) Taxpayer will be treated as the payee or 

distributee of Decedent's IRA; (ii) Decedent's IRA is not an inherited IRA for purposes of Code 

Sec. 408(d)(3) with respect to Taxpayer; (iii) Taxpayer's rollover of the assets from Decedent's 

IRA into Rollover IRA in her name was a valid rollover under Code Sec. 408(d)(3); and 

(iv) Taxpayer will not be required to include in her gross income for federal income tax purposes 

in Year 1 or Year 2 the amount distributed from Decedent's IRA and rolled over to Rollover IRA, 

pursuant to Code Sec. 408(d)(3). 

• IRS Rev. Rul. 2018-17, 2018-25 IRB 753, May 29, 2018. IRS held that: (1) Under the facts 

presented, the payment by Trustee Y of Individual C's interest in IRA O to the State J unclaimed 

property fund, as required by State J law, is subject to federal income tax withholding under Code 

Sec. 3405; and (2) The payment by Trustee Y is subject to reporting under Code Sec. 408(i). A 

person will not be treated as failing to comply with the withholding and reporting requirements 

described in this revenue ruling with respect to payments made before the earlier of January 1, 

2019, or the date it becomes reasonably practicable for the person to comply with those 

requirements. 

F. Non-Qualified Plans (457(f), 457A, 409A) 

• PLR 201822004, June 1, 2018. IRS states that District A is political subdivision of State S and an 

eligible employer within the meaning of Code Sec. 457(e)(1)(A). The Plan is a nonqualified 

deferred compensation plan and related trust adopted by District A for the benefit of its 

employees and their beneficiaries. IRS concluded as follows: (1) The Plan is an eligible deferred 

compensation plan as defined in Code Sec. 457(b); (2) Amounts of compensation deferred in 

accordance with the Plan, including any income attributable to the deferred compensation, will be 

includible under Code Sec. 457(a)(1)(A) in the recipient's gross income for the taxable year or 

years in which amounts are paid to a participant or beneficiary in accordance with the terms of 

the Plan; (3) Amounts distributed from the Plan in an eligible rollover distribution (within the 

meaning of Code Sec. 402(c)(4)), shall not be includible in gross income for the taxable year in 

which paid to the extent the payment is transferred to an eligible retirement plan (as defined in 

Code Sec. 402(c)(8)(B)) in accordance with Code Sec. 457(e)(16); (4) Assuming that it is a valid 

trust under State S law, the trust established as part of the Plan is an organization exempt from tax 

under Code Sec. 501(a) in accordance with Code Sec. 457(g)(2)(A), and benefits paid from the 

trust shall be includable in the gross income of the participant or beneficiary in the taxable year in 

which paid; and (5) Qualified distributions from the qualified Roth contribution program 

maintained pursuant to the Plan's provisions will not be included in income under Code Sec. 

402A(d)(1). 

• PLR 201817004, April 27, 2018. PLR states that the Plan is a nonqualified deferred 

compensation plan and related trust adopted by Board B, for the benefit of the employees of State 

A or any of its political subdivisions. It is represented that State A or any of its political 

subdivisions are eligible employers within the meaning of Code Sec. 457(e)(1)(A). IRS 

concluded as follows: (1) The Plan is an eligible deferred compensation plan as defined in Code 

Sec. 457(b) and the regulations thereunder; (2) Amounts of compensation deferred in accordance 

with the Plan, including any income attributable to the deferred compensation, will be includible 

under Code Sec. 457(a)(1)(A) in the recipient's gross income for the taxable year or years in 

which amounts are paid to a participant or beneficiary in accordance with the terms of the Plan; 

(3) Amounts distributed from the Plan in an eligible rollover distribution (within the meaning of 

Code Sec. 402(c)(4)), shall not be includible in gross income for the taxable year in which paid to 

an eligible retirement plan (within the meaning of Code Sec. 402(c)(8)(B)), as provided in Code 

Sec. 457(e)(16); (4) The trust established as part of the Plan meets the requirements of Code Sec. 

457(g)(1) and will be treated as an organization exempt from tax under Code Sec. 501(a); (5) 

Maintaining an EACA (within the meaning of Code Sec. 414(w)(3)) through the Plan, under 

which the participant is treated as having elected to have the employer make contributions in an 
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amount equal to a uniform percentage of compensation provided under the Plan until the 

participant specifically elects not to have contributions made (or specifically elects to have 

contributions made at a different percentage), does not cause the Plan to fail to satisfy Code Sec. 

457(b)(4) and section 1.457-4(b). Permissible withdrawals (within the meaning of Code Sec. 

414(w)(2)) made from the Plan are includible in the gross income of the employee for the taxable 

year of the employee in which the distribution is made. Permissible withdrawals from the Plan do 

not violate the distribution restrictions of Code Sec s. 457(b)(5) and 457(d)(1)(A); and (6) The 

deemed IRA under the Plan constitutes a valid deemed IRA program in accordance with Code 

Sec. 408(q), including the provisions related to a deemed Roth IRA.  

• PLR 201819007, May 11, 2018. PLR states that the Plan is a nonqualified deferred compensation 

plan and related trust adopted by Board B, for the benefit of certain employees and independent 

contractors of City A and some of City A's related agencies and instrumentalities. The Plan, first 

offered to City A managers, was then expanded to include City A uniformed employees (e.g., 

police and fire), City A civilian employees, and certain independent contractors. An appendix to 

the Plan, Appendix [Redacted Text], lists the City A agencies and instrumentalities that also 

participate in the Plan. Public Employers C, D, E, F, and G are listed in Appendix [Redacted 

Text]. It is represented that City A and its agencies and instrumentalities listed in Appendix 

[Redacted Text] are eligible employers within the meaning of Code Sec. 457(e)(1)(A) and that 

Public Employers C, D, E, F, and G are governmental employers within the meaning of section 

414(d). IRS concluded as follows: (1) The Plan is an eligible deferred compensation plan as 

defined in Code Sec. 457(b) and the regulations thereunder; (2) Amounts of compensation 

deferred in accordance with the Plan, including any income attributable to the deferred 

compensation, will be includible under Code Sec. 457(a)(1)(A) in the recipient's gross income for 

the taxable year or years in which amounts are paid to a participant or beneficiary in accordance 

with the terms of the Plan; (3) Amounts distributed from the qualified Roth account maintained 

pursuant to the Plan's provisions will not be includible in gross income under Code Sec. 

402A(d)(1); (4) The Plan's deemed IRA provisions, as established effective January 1, 2006, with 

respect to employees of the Plan, satisfy the form requirements of a traditional IRA under Code 

Sec. 408 or a Roth IRA under Code Sec. 408A. Thus, the form of the Plan's deemed IRA 

provisions does not adversely affect the status of the Plan as an eligible deferred compensation 

plan under Code Sec. 457(b); (5) Amounts distributed from the Plan in an eligible rollover 

distribution (within the meaning of Code Sec. 402(c)(4)), shall not be includible in gross income 

for the taxable year in which paid to an eligible retirement plan (within the meaning of Code Sec. 

402(c)(8)(B)), as provided in Code Sec. 457(e)(16); and (6) The custodial account(s) established 

as part of the Plan meets the requirements of Code Sec. 457(g)(3) and, therefore, constitutes a 

trust established as part of the Plan which meets the requirements of Code Sec. 457(g)(1) and will 

be treated as an organization exempt from tax under Code Sec. 501(a). 

G. IRC § 415 (including IRC § 415(m)) 

• Issue Snapshot - Treatment of 415(c) Dollar Limitations in a Short Limitation Year  May 18, 

2018 at www.irs.gov/retirement-plans/issue-snapshot-treatment-of-415c-dollar-limitations-in-a-

short-limitation-year.   

H. Church Plans (414e)) 

• IRS Notice 2018-81, 2018-43 IRB 666, October 18, 2018. This Notice describes the manner in 

which taxpayers notify the IRS of revocation of an election to aggregate or disaggregate certain 

church-related organizations from treatment as a single employer under Code Sec. 414(c)(2)(C) 

and (D). Churches and church-related organizations are allowed to make elections to aggregate or 

disaggregate for this purpose under Code Sec. 414(c)(2)(C) and (D), which were added to the 

Code by section 336(a) of the Protecting Americans from Tax Hikes Act of 2015 (Public Law 

114-113 (129 Stat. 2242 (2015)) (PATH Act). This Notice also requests comments with respect to 

potential guidance on certain other issues raised by PATH Act provisions related to church plans. 

http://www.irs.gov/retirement-plans/issue-snapshot-treatment-of-415c-dollar-limitations-in-a-short-limitation-year
http://www.irs.gov/retirement-plans/issue-snapshot-treatment-of-415c-dollar-limitations-in-a-short-limitation-year
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This Notice is effective for revocations of elections under Code Sec. 414(c)(2)(C) or (D) made on 

or after October 22, 2018. Before October 22, 2018, any reasonable method of notifying the 

Secretary regarding revocations of elections under Code Sec. 414(c)(2)(C) or (D) is acceptable, 

including the generally applicable substantiation and recordkeeping requirements of section 6001 

that would satisfy Section III of this Notice. 

• PLR 201826009, June 29, 2018. PLR states that Entity A established Plan X, a defined benefit 

plan qualified under Code Sec. 401(a), effective in Year 1, in order to provide retirement benefits 

to eligible employees of Entity A. Plan X was frozen effective Date 2. IRS concluded that Entity 

A is controlled by or associated with Church D for purposes of Code Sec. 414(e). IRS further 

concluded that the employees of Entity A are deemed to be employees of a church or a 

convention or association of churches by virtue of being employees of an organization which is 

exempt from tax under Code Sec. 501 and which is controlled by or associated with a church or a 

convention or association of churches. Committee F is the plan administrator of Plan X, and its 

sole purpose is to administer Entity A's employee benefit plans. The members of Committee F are 

appointed by the Board of Trustees of Entity A, and include Entity A's Chief Executive Officer, 

Chief Financial Officer, and Human Resources Manager. The Chief Executive Officer of Entity 

A is selected by the Board of Trustees and has historically been a member of Church D. The 

spiritual director or pastor of Entity A will often conduct a traditional [Redacted Text] formally 

recognizing the CEO as a [Redacted Text] of Church D. IRS thus concluded that Committee F is 

controlled by or associated with Church D. Accordingly, IRS concluded that Plan X is maintained 

by an organization that is controlled by or associated with a church or a convention or association 

of churches, the principal purpose or function of which is the administration of Plan X for the 

provision of retirement benefits for the deemed employees of a church or a convention or 

association of churches. IRS concluded that Plan X is a church plan as defined in Code Sec. 

414(e), and has been a church plan since Date 3. IRS concluded that the administration and 

operation of Plan X, through Committee F, as if it were subject to Title I of ERISA, does not 

constitute an election under Code Sec. 410(d). 

• Issue Snapshot - Qualification Requirements for Non-Electing Church Plans under IRC Section 

401(a), May 18, 2018 at www.irs.gov/retirement-plans/issue-snapshot-qualification-

requirements-for-non-electing-church-plans-under-irc-section-401a.    

• PLR 201811008, March 16, 2018. IRS concluded that Entity A is controlled by or associated with 

Church D for purposes of Code Sec. 414(e). IRS further concluded that the employees of Entity A 

are deemed to be employees of a church or a convention or association of churches by virtue of 

being employees of an organization which is exempt from tax under Code Sec. 501 and which is 

controlled by or associated with a church or a convention or association of churches. Committee I 

is the plan administrator of Plan X, and its sole purpose is to administer Plan X and certain other 

benefit plans for employees of Entity A. The members of Committee I are appointed by Church 

Official B. IRS thus concluded that Committee I is controlled by or associated with Church D. 

Accordingly, IRS concluded that Plan X is maintained by an organization that is associated with a 

church or a convention or association of churches, the principal purpose or function of which is 

the administration of Plan X for the provision of retirement benefits for the deemed employees of 

a church or a convention or association of churches. IRS concluded that Plan X is a church plan 

as defined in Code Sec. 414(e). 

• PLR 201803007, January 22, 2018. IRS concluded that Hospital H is associated with Church C 

for purposes of Code Sec. 414(e). IRS further concluded that the employees of Hospital H are 

deemed to be employees of a church or a convention or association of churches by virtue of being 

employees of an organization which is exempt from tax under Code Sec. 501 and which is 

controlled by or associated with a church or a convention or association of churches. IRS 

concluded that Committee R is associated with Church C. Accordingly, IRS concluded that the 

Plans are maintained by an organization that is associated with a church or a convention or 

http://www.irs.gov/retirement-plans/issue-snapshot-qualification-requirements-for-non-electing-church-plans-under-irc-section-401a
http://www.irs.gov/retirement-plans/issue-snapshot-qualification-requirements-for-non-electing-church-plans-under-irc-section-401a
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association of churches, the principal purpose or function of which is the administration of the 

Plans for the provision of retirement benefits for the deemed employees of a church or a 

convention or association of churches. IRS concluded that the Plans are church plans within the 

meaning of Code Sec. 414(e). 

I. Distribution Rules (including IRC §§ 72, 402, and 401(a)(9)) 

• IRS News Release 2018-248, December 11, 2018. IRS reminds retirees born before July 1, 1948, 

that they usually must take distributions from their individual retirement arrangements (IRAs) and 

workplace retirement plans by December 31. The payments, called required minimum 

distributions (RMDs), are normally made by the end of the year. Those who reached age 70½ 

during 2018 are covered by a special rule that allows them to wait until April 1, 2019, to take 

their first RMDs. This means that those born after June 30, 1947, and before July 1, 1948, are 

eligible for this special rule for 2018. If they wait until early 2019 to take that first RMD (up until 

April 1, 2019), it can be counted toward their 2018 RMD, but is still taxable in 2019. The special 

April 1 deadline only applies to the RMD for the first year. For all subsequent years, the RMD 

must be made by December 31. So, for example, a taxpayer who turned 70½ in 2017 (born after 

June 30, 1946, and before July 1, 1947) and received the first RMD (for 2017) on April 1, 2018, 

must still receive a second RMD (for 2018) by December 31, 2018. 

• PLR 201848011, November 30, 2018. IRS ruled: (i) effective as of the Transition Date, for any 

member of Plan 6 or Plan 9 who has not yet commenced receipt of benefit payments, the 

member's ASA will be treated as a separate contract for purposes of Taxpayer's tax reporting of 

basis recovery under Code Sec. 72, as opposed to being part of a single contract with the defined 

benefit plan structures under Plan 5 and Plans 7 and 8 respectively; (ii) when an inactive member 

of Plan 1 or Plan 2, whose ASA had been suspended and credited to the pension assets under the 

Plan 1 or Plan 2, returns to active status on or after [Redacted Text], the transfer of assets 

previously credited to Plan 1 or Plan 2 to a restored defined contribution plan account for the 

member under Plan 6 or Plan 9 will not result in taxable income that would create a tax reporting 

obligation for Taxpayer with respect to the member; (iii) the transfer to Plan 3 or Plan 4, as 

applicable, of employer contributions that are made to Plan 5 or Plan 8 during the 60-day window 

election period for Plan 3 or Plan 4 for any employee that chooses to participate in Plan 3 or Plan 

4 will not result in taxable income that would create a tax reporting obligation for Taxpayer with 

respect to the member; (iv) when a member of Plan 5, Plan 7 or Plan 8 has used his or her ASA to 

purchase service credit, and when the member subsequently becomes entitled to a refund of those 

funds, Taxpayer may transfer the funds from Plan 6 or Plan 9 back to Plan 5 or Plan 7 or Plan 8 

(as applicable) for the service purchase, and back to Plan 6 or Plan 9 in the event of the member's 

entitlement to a refund, and such transfers will not result in taxable income that would create a tax 

reporting obligation for Taxpayer with respect to the member; (v) as of the Transition Date, for 

any member of Plan 1, Plan 2, Plan 3 or Plan 4 who has not yet commenced receipt of benefit 

payments from their ASA account, Taxpayer must convert that member's ASA balance to an 

annual benefit (under Code Sec. 415(b)(2)) and test that annual benefit under the Code Sec. 

415(b) limit, as applicable to governmental plans, and after the Transition Date, Code Sec. 415(c) 

applies to all contributions to the member's ASA for any member of Plan 6, Plan 3, Plan 9, or 

Plan 4; and (vi) the mandatory employee contributions under the Plans 6, 3, 9, and 4 satisfy the 

conditions set forth in Rev. Rul. 2006-43 to be treated as picked-up by the employer under Code 

Sec. 414(h)(2). 

• PLR 201840007, October 5, 2018. IRS ruled that the beneficiaries of the Discretionary Trusts 

will be treated as "designated beneficiaries" within the meaning of Code Sec. 401(a)(9)(E) and 

§ 1.401(a)(9)-4, Q&A-1 and 5. IRS concluded that Child C is the designated beneficiary of 

Discretionary Trusts created under Trust A with the shortest life expectancy, and Child C's life 

expectancy will determine the applicable distribution period for Decedent B's interest in Plan I. 

IRS concluded that the transfer of any portion of a distribution from Decedent B's account in Plan 
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I to an individual retirement plan described in Code Sec. 408(a) or 408(b), established for the 

purpose of receiving the respective distribution on behalf of the Discretionary Trusts, shall be 

treated as an eligible rollover distribution within the meaning of Code Sec. 402(c)(4), and the 

individual retirement plan shall be treated as an inherited individual retirement account or annuity 

within the meaning of Code Sec. 402(c)(11). 

• INFO 2018-0020, September 28, 2018. IRS provided general information in response to 

Taxpayer question on a proposed hypothetical distribution schedule and asked whether it satisfies 

the RMD requirements. Under the hypothetical distribution schedule, Taxpayer proposed that 

amounts paid during the period from January 1, 2019, to April 1, 2019, be counted towards the 

2018 RMD requirement and that those same amounts also be counted towards the 2019 RMD 

requirement. IRS sets forth the provisions in Treasury Regulation § 1.401(a)(9)-5, Question-and-

Answer-1(c) and the similar provisions from IRS Publication 560, page 18. In addition, the IRS 

explained that under Code Sec. 401(a)(9), an RMD is generally required to be made for the 

calendar year in which an individual turns 70 ½. The individual is given until the individual's 

required beginning date (generally, April 1 after the calendar year in which the individual turns 

70 ½) to make the RMD for that year. Separate RMDs are required to be made for each calendar 

year after that year (including the calendar year in which the required beginning date occurs). The 

same amount distributed cannot be claimed to satisfy the RMD for two separate years - i.e., the 

RMD for the calendar year in which the individual turns 70 ½ and the RMD for the next calendar 

year. See IRS Publication 560, page 18, which provides that "if no distribution is made in the 

starting year, required distributions for 2 years must be made in the next year (one by April 1 

and one by December 31)" (emphasis added). Thus, if the RMD for year 1 is $300 and the RMD 

for year 2 is $310 and no distribution is made during year 1, a total of $610 must be distributed in 

year 2, $300 of which must be distributed by April 1 of year 2. 

• IRS Notice 2018-74, 2018-40 IRB 529, September 18, 2018. This Notice modifies the two safe 

harbor explanations in Notice 2014-74, that may be used to satisfy the requirement under Code 

Sec. 402(f) that certain information be provided to recipients of eligible rollover distributions. 

The safe harbor explanations as modified by this Notice take into consideration certain legislative 

changes and recent guidance, including changes related to qualified plan loan offsets (as defined 

in section 13613 of the Tax Cuts and Jobs Act of 2017 ("TCJA"), P.L. 115-97) and guidance 

issued on self-certification of eligibility for a waiver of the deadline for completing a rollover 

(described in Rev. Proc. 2016-47), and include other clarifying changes. To assist with the 

implementation of the modified safe harbor explanations, this Notice contains two appendices. 

Appendix A contains two model safe harbor explanations: one for distributions that are not from 

a designated Roth account, and a second for distributions from a designated Roth account. 

Appendix B provides instructions on how to amend the safe harbor explanations contained in 

Notice 2014-74 to reflect the revisions included in the modified safe harbor explanations in 

Appendix A. IRS Notice 2014-74 is modified. 

• PLR 201831006, August 3, 2018. IRS ruled that an election to terminate accruals in Plan A and 

continue earning benefits in Plan B does not constitute a cash or deferred arrangement within the 

meaning of Code Sec. 401(k) and § 1.401(k)-1(a)(2)(i). Therefore, IRS ruled that since no 

distribution will occur as a result of the one-time irrevocable election to make a plan-to-plan 

transfer of assets from Plan A to Plan B, the Taxpayer will not be required to report the transfers 

as included in the gross income of the eligible employee under Code Sec. 72 and 402. Therefore, 

IRS ruled that Plan B will not be required to treat assets transferred from Plan A to Plan B 

pursuant to an eligible employee's one-time election as annual additions to Plan B for purposes of 

applying the limitations under Code Sec. 415(c). In addition, no opinion is expressed or implied 

concerning whether Plan A and Plan B are governmental plans within the meaning of section 

414(d) and whether Plan A and Plan B are tax-qualified plans under Code Sec. 401(a). 
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• INFO 2018-0001, March 30, 2018. IRS responds to constituent question as to why constituent 

could not get a distribution from constituent's 401(k) plan to pay off constituent's daughter's 

college student loans. IRS states that: (i) Code Sec. 401(k) prohibits early withdrawals from the 

plan; (ii) However, Code Sec. 401(k)(2)(B)(i)(IV) permits 401(k) plans to make distributions to 

employees in cases of hardship; (iii) Regulations under Code Sec. 401(k) provide that a hardship 

distribution can only be made if the employee has an immediate and heavy financial need and a 

distribution is necessary to satisfy that financial need; (iv) Under the regulations, a 401(k) plan 

can make a hardship distribution to an employee if it is for "payment of tuition, related 

educational fees, and room and board expenses, for up to the next 12 months of post-secondary 

education."; (v) In [Redacted Text] case, paying off student loans would not qualify because it is 

not payment for the next 12 months of post-secondary education; and (vi) While IRS cannot give 

individual tax advice, as an alternative to taking a distribution from a 401(k) plan, a participant 

may be able to get a loan from the plan. Unlike a distribution, a loan would be tax-free, and a 

participant could have up to five years to repay it. 

• IRS INFO 2018-0008, June 29, 2018. IRS provides general information regarding required 

minimum distributions in response to constituent concerns regarding application of the rules of 

his retirement plan, specifically the required minimum distribution (RMD) rules under Code Sec. 

401(a)(9). 

J. Line of Duty Disability and Death Benefits (IRC§ 104(a)(1)) 

• IRS INFO 2018-0011, June 29, 2018. IRS responds to constituent request for information about 

the taxability of payments received as a result of injuries sustained during his service as a police 

officer (disability payments). Specifically, constituent explained that before 2017, constituent's 

disability payments were classified as non-taxable on constituent's annual Form 1009-R. 

However, constituent's [Redacted Text] Form 1099-R indicates 50 percent of constituent's 

disability payments are taxable. [Redacted Text] asked for an explanation why constituent's taxes 

changed. IRS responds, as follows: (i) If any portion of constituent's disability payments received 

in [Redacted Text] was based on constituent's age, service, or prior contributions, then that 

portion of constituent's payments is included in constituent's income even if constituent's 

retirement resulted from personal injury or sickness; (ii) amounts received by an employee under 

a statute in the nature of a workmen's compensation act due to personal injuries or sickness 

incurred in the course of employment are excluded from the employee's income; and (iii) if any 

portion of an amount received by an employee is based on the employee's age or service (or prior 

contributions), then that portion is included in the employee's income (even if the employee's 

retirement was on account of personal injury or sickness). 

• PLR 201819004, May 11, 2018. IRS concluded as follows: (1) Benefits paid to a police officer 

under the Plan for injuries incurred in the line-of-duty will not be gross income to the recipient 

under Code Sec. 104(a)(1) to the extent that the benefits do not exceed 50% of the employee's 

final average compensation. Any portion of the benefit that exceeds that amount will be gross 

income to the recipient under Code Sec. 72; (2) Benefits paid under the Plan to a survivor of a 

police officer that dies in the line-of-duty, or if death is caused by injuries received in the line-of-

duty, will not be gross income to the recipient under Code Sec. 104(a)(1) to the extent that the 

benefits do not exceed 50% of the employee's final average compensation. Any portion of the 

benefit that exceeds that amount will be gross income to the survivor under Code Sec. 72; and (3) 

Disability benefits and line-of-duty death benefits paid under the Plan to former spouses of police 

officers pursuant to eligible domestic relations orders are not excludable from the taxable income 

of former spouses under Code Sec. 104(a)(1). 

K. Taxation of Health Care (including Retiree Health) and 115 Trusts 

• PLR 201805002, February 2, 2018. IRS ruled that: (1) Use of the Retirement Plan's Code Sec. 

401(h) account to reimburse premiums for Medicare or other health insurance coverage and other 
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Code Sec. 213(d) medical expenses of Retiree HRA participants who are "retired employees, 

their spouses, or their dependents" under Code Sec. 401(h) and § 1.401-14 of the Income Tax 

Regulations will not violate Code Sec. 401(h) or § 1.401-14 of the Income Tax Regulations or 

otherwise cause the Retirement Plan to lose it its tax-qualified status under Code Sec. 401(a); (2) 

Reimbursements of health plan premiums and Code Sec. 213(d) medical expenses to Eligible 

Individuals from the Retirement Plan's Code Sec. 401(h) account, and in accordance with the 

terms of the Retiree HRA, are excludable from the gross income of those individuals under Code 

Sec. 105. These rulings are based on the assumption that Taxpayer's Retirement Plan is qualified 

under Code Sec. 401(a). 

L. FICA 

• PMTA 2018-015, June 25, 2018. Question Presented: (1) Can IRS employment tax exam 

(Exam)1 "gross up" an employment tax adjustment to include the employee's share of Federal 

Insurance Contributions Act (FICA) tax and federal income tax withholding attributable to a 

wage payment made by an employer in a prior year?  (2) If Exam cannot "gross up" an 

employment tax adjustment, what are the information return reporting implications for the 

employer for the year under examination?  (3) If Exam cannot "gross up" an employment tax 

adjustment, what are the information return reporting requirements for the employer in the year of 

payment of the proposed employment tax liabilities?  Conclusion: (1) No. An employer's 

payment of taxes that should have been withheld in a prior year does not create additional wages 

to the employee for the prior year. (2) For the year under examination, the employer is required to 

prepare a Form W-2c reporting the additional wages as set forth in the body of this memorandum, 

furnish the employee with the appropriate copy of the Form W-2c, and file the appropriate copy 

of the Form W-2c with the Social Security Administration. (3) For the year in which the 

employment tax liability is paid, if the employer deducts the employee FICA tax from other 

remuneration paid to the employee or otherwise collects the amount from the employee in accord 

with the regulations under section 6205, the payment of employee FICA tax by the employer is 

not additional compensation to the employee in 2018. However, if the employer does not seek 

repayment of the employee FICA tax from the employee, the employer's payment of employee 

FICA tax in 2018 without collecting the amount from the employee is additional wages to the 

employee when paid in 2018 and is subject to employment taxes. 

• CCA 201810007, March 9, 2018. IRS concluded that:  (1) The tax preparation services provided 

by Taxpayer for the benefit of its employees working in foreign countries are includable in the 

employees' gross income; (2) The amount includable in the employees' gross income is the fair 

market value of the tax preparation services; (3) The fair market value of the tax preparation 

services constitutes wages for FICA tax purposes; and (4) The fair market value of the tax 

preparation services constitutes wages for purposes of FITW, unless Taxpayer had a reasonable 

belief that such value would be excludable from the employees' gross income Code Sec. 911 or 

Taxpayer was required by the law of a foreign country to withhold income taxes on such value. 

M. Procedural Rules 

• IRS Rev. Proc. 2019-7, 2019-1 IRB 268, December 28, 2018. This Rev. Proc. updates Rev. Proc. 

2018–7, by providing a current list of those areas of the IRC under the jurisdiction of the 

Associate Chief Counsel (International) relating to matters on which the IRS will not issue letter 

rulings or determination letters. 

• IRS Rev. Proc. 2019-5, 2019-1 IRB 230, December 28, 2018. This Rev. Proc. sets forth 

procedures for issuing determination letters on issues under the jurisdiction of the Director, 

Exempt Organizations (EO) Rulings and Agreements. Specifically, it explains the procedures for 

issuing determination letters on exempt status (in response to applications for recognition of 

exemption from Federal income tax under Code Sec. 501 or Code Sec. 521 other than those 

subject to Rev. Proc. 2019–4 (relating to pension, profit-sharing, stock bonus, annuity, and 
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employee stock ownership plans)), private foundation status, and other determinations related to 

exempt organizations. These procedures also apply to revocation or modification of determination 

letters. This Rev. Proc. also provides guidance on the exhaustion of administrative remedies for 

purposes of declaratory judgment under Code Sec. 7428. Finally, this Rev. Proc. provides 

guidance on applicable user fees for requesting determination letters.  

• IRS Rev. Proc. 2019-4, 2019-1 IRB 146, December 28, 2018. This Rev. Proc. explains how the 

IRS provides advice to taxpayers on issues under the jurisdiction of the Commissioner, Tax 

Exempt and Government Entities Division, Employee Plans Rulings and Agreements Office 

(Employee Plans Rulings and Agreements).  

• IRS Rev. Proc. 2019-3, 2019-1 IRB 130, December 28, 2018. The purpose of this Rev. Proc. is to 

update Rev. Proc. 2018–3, by providing a revised list of those areas of the IRC under the 

jurisdiction of the Associate Chief Counsel (Corporate), the Associate Chief Counsel (Financial 

Institutions and Products), the Associate Chief Counsel (Income Tax and Accounting), the 

Associate Chief Counsel (Passthroughs and Special Industries), the Associate Chief Counsel 

(Procedure and Administration), and the Associate Chief Counsel (Employee Benefits, Exempt 

Organizations, and Employment Taxes) (EEE) relating to issues on which the IRS will not issue 

letter rulings or determination letters. 

• IRS Rev. Proc. 2019-2, 2019-1 IRB 106, December 28, 2018. This Rev. Proc. explains when and 

how an Associate office provides technical advice, conveyed in a technical advice memorandum 

(TAM). 

• IRS Rev. Proc. 2019-1, 2019-1 IRB 1, December 28, 2018. This Rev. Proc. explains how the 

Service provides advice to taxpayers on issues under the jurisdiction of the Associate Chief 

Counsel (Corporate), the Associate Chief Counsel (Financial Institutions and Products), the 

Associate Chief Counsel (Income Tax and Accounting), the Associate Chief Counsel 

(International), the Associate Chief Counsel (Passthroughs and Special Industries), the Associate 

Chief Counsel (Procedure and Administration), and the Associate Chief Counsel (Employee 

Benefits, Exempt Organizations, and Employment Taxes). 

• IRS issued revised Instructions for Form 8950 Application for Voluntary Correction Program 

(VCP) Under the Employee Plans Compliance Resolution System (EPCRS) (Rev. January 2019). 

The updates make it comply with the requirements of Rev. Proc. 2018-52.  

• IRS issued a revised Form 4461 Department of the Treasury Internal Revenue Service 

Application for Approval of Standardized or Nonstandardized Pre-Approved Defined 

Contribution Plans (Rev. November 2018). 

• IRS Notice 2018-91, 2018-50 IRB 985, November 11, 2018. This Notice contains the Required 

Amendments List for 2018 (2018 RA List). Section 5 of Rev. Proc. 2016-37, 2016-29 I.R.B. 136, 

provides that, in the case of an individually designed plan, the remedial amendment period for a 

disqualifying provision arising as a result of a change in qualification requirements generally is 

extended to the end of the second calendar year that begins after the issuance of the Required 

Amendments List (RA List) in which the change in qualification requirements appears. There are 

no entries listing changes in qualification requirements on the 2018 RA List. 

• IRS issued a revised Form 8802 Application for United States Residency Certification (Rev. 

November 2018) and Instructions for Form 8802 (Rev. November 2018). 

• IRS Rev. Proc. 2018-50, 2018-42 IRB 610, October 16, 2018. This Rev. Proc. announces a 

change in user fees that will be charged by the IRS to process certain Forms 8802, Application for 

United States Residency Certification. This change in user fees will apply to applications of non-

individual applicants that are postmarked on or after December 1, 2018, and will be reflected in 

the next revision of Form 8802 and accompanying instructions. This Rev. Proc. modifies and 

supersedes Rev. Proc. 2006-35, as modified by Notice 2006-90, and Rev. Proc. 2007-22. 
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• Tax Exempt and Government Entities Fiscal Year 2019 Program Letter dated October 3, 2018 at 

www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-program-

letters. 

• IRS Rev. Proc. 2018-52, 2018-42 IRB 611, September 28, 2018. This Rev. Proc. updates the 

comprehensive system of correction programs for sponsors of retirement plans that are intended 

to satisfy the requirements of Code Secs. 401(a), 403(a), 403(b), 408(k), or 408(p), but that have 

not met these requirements for a period of time. This system, the Employee Plans Compliance 

Resolution System ("EPCRS"), permits Plan Sponsors to correct these failures and thereby 

continue to provide their employees with retirement benefits on a tax-favored basis. The 

components of EPCRS are the Self-Correction Program ("SCP"), the Voluntary Correction 

Program ("VCP"), and the Audit Closing Agreement Program ("Audit CAP"). This Rev. Proc. 

modifies and supersedes Rev. Proc. 2016-51, the most recent prior consolidated statement of the 

correction programs under EPCRS. This update to Rev. Proc. 2016-51 is a limited update and is 

published primarily to set forth new VCP submission procedures, including the required use of 

the www.pay.gov website. This Rev. Proc. is generally effective January 1, 2019. However, Plan 

Sponsors are permitted to file paper VCP submissions with the IRS in accordance with the 

instructions set forth in sections 10 and 11 of Rev. Proc. 2016-51 through March 31, 2019. 

Beginning April 1, 2019, all VCP submissions must be filed on the www.pay.gov website and the 

IRS will no longer accept paper VCP submissions. 

• IRS Rev. Proc. 2018-42, 2018-36 IRB 424, August 15, 2018. This Rev. Proc. modifies Rev. Proc. 

2017-41 to extend the deadline for submitting on-cycle applications for opinion letters for pre-

approved defined contribution plans for the third six-year remedial amendment cycle to 

December 31, 2018. Under Rev. Proc. 2017-41, this submission period is scheduled to expire on 

October 1, 2018. Sections 1.02, 3.10, and 9.02 of Rev. Proc. 2017-41 are revised to replace 

October 1, 2018, with December 31, 2018. This Rev. Proc. is effective as of August 15, 2018. 

• On June 29, 2018, the IRS released new versions of the following Model VCP Schedules: Form 

14568-B, Model VCP Compliance Statement - Schedule 2: Other Nonamender Failures and 

Failure to Adopt a 403(b) Plan Timely (Rev, June 2018), Form 14568-E, Model VCP Compliance 

Statement - Schedule 5: Plan Loan Failures (Qualified Plans and 403(b) Plans) (Rev, June 2018), 

and Form 14568-H, Model VCP Compliance Statement - Schedule 8: Failure to Pay Required 

Minimum Distributions Timely (Rev, June 2018). These Forms were revised to lessen taxpayer 

burden and to better work with Rev. Proc. 2018-4 and make sure they're consistent with the user 

fee requirements effective as of January 1, 2018. See Revised VCP Forms - Model VCP 

Schedules at www.irs.gov/retirement-plans/revised-vcp-forms-model-vcp-schedules.  

• IRS Notice 2018-24, 2018-17 IRB 507, April 5, 2018. This Notice requests comments on the 

potential expansion of the scope of the determination letter program for individually designed 

plans during the 2019 calendar year, beyond provision of determination letters for initial 

qualification and qualification upon plan termination. In reviewing comments submitted in 

response to this notice, the Department of the Treasury and the IRS will consider the factors 

regarding the scope of the determination letter program set forth in section 4.03(3) of Rev.Proc. 

2016-37. The Treasury Department and the IRS will issue guidance if they identify any additional 

types of plans for which plan sponsors may request determination letters during the 2019 calendar 

year. 

• IRS issued revised Instructions for the Requester of Forms W–8BEN, W–8BEN–E, W–8ECI, W–

8EXP, and W–8IMY (Rev. April 2018). 

• Tax Exempt and Government Entities Fiscal Year 2017 Accomplishments dated March 19, 2018 

at www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-

program-letters. 

http://www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-program-letters
http://www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-program-letters
http://www.irs.gov/retirement-plans/revised-vcp-forms-model-vcp-schedules
http://www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-program-letters
http://www.irs.gov/government-entities/tax-exempt-and-government-entities-annual-priority-program-letters
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• IRS Rev. Proc. 2018-21, 2018-14 IRB 467, March 16, 2018. This Rev. Proc. modifies the 

procedures of the IRS for issuing opinion and advisory letters for pre-approved master and 

prototype and volume submitter plans as provided in Rev. Proc. 2015-36. In particular, this Rev. 

Proc. modifies sections 6.03(7)(c) and 16.03(7)(c) of Rev. Proc. 2015-36 to allow pre-approved 

defined benefit plans containing a cash balance formula to provide for the actual rate of return on 

plan assets as the rate used to determine interest credits. This Rev. Proc. also modifies section 

6.03(7)(c) of Rev. Proc. 2017-41 relating to the rates that are permitted to be used to determine 

interest credits in pre-approved defined benefit plans containing a cash balance formula. In 

addition, this Rev. Proc. changes references to "hypothetical interest" and "hypothetical interest 

credits" in Rev. Proc. 2015-36 to "interest credits", consistent with terminology in Rev. Proc. 

2017-41. Rev. Proc. 2015-36 and Rev. Proc. 2017-41 are modified. The modifications in this 

Rev. Proc. are effective as of March 16, 2018. 

• IRS Rev. Proc. 2018-19, 2018-14 IRB 466, March 14, 2018. This Rev. Proc. modifies Rev. Proc. 

2018-4. Specifically, this Rev. Proc. changes one user fee set forth in Appendix A of Rev. Proc. 

2018-4, Schedule of User Fees, with respect to applications on Form 5310, Application for 

Determination for Terminating Plan. That user fee is reduced from $3,000 to $2,300, effective 

January 2, 2018. Applicants who paid the $3,000 user fee listed in Rev. Proc. 2018-4 will receive 

a refund of $700. Section .06(1)(c) of Appendix A of Rev. Proc. 2018-4 is modified to read as 

follows:  (c) Form 5310 (Application for Determination for Terminating Plan) $2,300. Taxpayers 

who paid a $3,000 user fee in connection with the submission of a determination letter request on 

Form 5310 will receive a refund of $700 (the difference between the $3,000 user fee listed in 

Rev. Proc. 2018-4 and the $2,300 user fee listed in this revenue procedure). This Rev. Proc. is 

effective as of January 2, 2018. 

• IRS Announcement 2018-5, 2018-13 IRB 461, March 9, 2018. IRS intends to issue opinion and 

advisory letters for pre-approved master and prototype (M&P) and volume submitter (VS) 

defined benefit plans that were restated for changes in plan qualification requirements listed in 

Notice 2012-76 (2012 Cumulative List), and that were filed with the IRS during the submission 

period for the second six-year remedial amendment cycle under Rev. Proc. 2007-44. IRS expects 

to issue the opinion and advisory letters on March 30, 2018, or, in some cases, as soon as possible 

thereafter. An employer using these pre-approved plan documents to restate a plan for the plan 

qualification requirements included on the 2012 Cumulative List will be required to adopt the 

plan document by April 30, 2020. Starting May 1, 2018, and ending April 30, 2020, IRS will 

accept an application for an individual determination letter from an employer eligible to submit a 

determination letter request under the second six-year remedial amendment cycle for defined 

benefit pre-approved plans. See Rev. Proc. 2018-4, including sections 12 and 13, for guidance on 

when an adopter of an M&P or VS plan may submit a determination letter application. The IRS 

will announce in future guidance a delayed beginning date for the third six-year remedial 

amendment cycle for pre-approved defined benefit plans.. 

• IRS webpage regarding Voluntary Correction Program (VCP) Fees at www.irs.gov/retirement-

plans/voluntary-correction-program-fees.  

• IRS webpage regarding Voluntary Correction Program User Fees Changes at 

www.irs.gov/retirement-plans/voluntary-correction-program-user-fees-changes.   

• IRS Rev. Proc. 2018-10, 2018-7 IRB 355, January 24, 2018. This Rev. Proc. modifies Rev. Proc. 

2018-5, by applying the procedures for Exempt Organizations determination letters to new Form 

1024-A, Application for Recognition of Exemption Under Section 501(c)(4) of the Internal 

Revenue Code. This Rev. Proc. is effective January 16, 2018. 

• Free Webcasts sponsored by the IRS:  (www.irsvideos.gov/Governments/RetirementPlans) 

http://www.irs.gov/retirement-plans/voluntary-correction-program-fees
http://www.irs.gov/retirement-plans/voluntary-correction-program-fees
http://www.irs.gov/retirement-plans/voluntary-correction-program-user-fees-changes
http://www.irsvideos.gov/Governments/RetirementPlans
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N. Form 1099-R, Form W-2 Filings, and Form W-4's 

• IRS News Release 2018-243, December 6, 2018. IRS, state tax agencies and the nation's tax 

industry joined together to warn small businesses to be on-guard against a growing wave of 

identity theft and W-2 scams. 

• IRS Notice 2018-92, 2018-51 IRB 1038, November 26, 2018. This Notice provides interim 

guidance for the 2019 calendar year on income tax withholding from wages and from retirement 

and annuity distributions. This Notice provides that certain withholding rules in Notice 2018-14, 

that applied for 2018 will remain in effect for the 2019 calendar year or, in the case of one such 

rule, until April 30, 2019. Also, the IRS and the Department of the Treasury intend to develop 

regulations under Code Secs. 3401 and 3402, as amended by section 11041 of the Tax Cuts and 

Jobs Act, Pub. L. 115-97 (the "TCJA"). These withholding regulations will reflect changes made 

by the TCJA, other changes in the Code since the regulations were last amended, and certain 

miscellaneous changes consistent with current procedures. Comments are requested both on the 

interim guidance provided herein and guidance that should be provided in regulations. Comments 

must be received by January 25, 2019. 

• IRS News Release 2018-231, November 21, 2018. IRS reminded employers and other businesses 

that January 31 remains the filing deadline for wage statements and independent contractor forms. 

The Protecting Americans from Tax Hikes (PATH) Act of 2015 started a requirement for 

employers to file their copies of Form W-2, Wage and Tax Statement, and Form W-3, Transmittal 

of Wage and Tax Statements, with the Social Security Administration by January 31. Certain 

Forms 1099-MISC, Miscellaneous Income, filed with the IRS to report non-employee 

compensation to independent contractors are also due at this time. Such payments are reported in 

box 7 of this form. The IRS can more efficiently verify income that individuals report on their tax 

returns because of the January 31 deadline; this helps prevent fraud. File these forms correctly 

and timely to avoid penalties. IRS e-file is the quickest, most accurate and convenient way to file 

these forms. 

• Final Regulations and Removal of Temporary Regulations on Extension of Time To File Certain 

Information Returns [TD 9838] (83 FR 38023), August 3, 2018. This document contains final 

regulations providing rules regarding the automatic and non-automatic extension of time to file 

certain information returns. These changes are being implemented to accelerate the filing of the 

Form W–2 series (except Form W–2G) and forms that report nonemployee compensation 

(currently Form 1099–MISC with information in box 7) so they are available earlier in the filing 

season for use in the IRS's identity theft and refund fraud detection processes. In addition, these 

final regulations update the list of information returns subject to the rules regarding extensions of 

time to file. These regulations are effective on August 3, 2018. For dates of applicability, see 

§ 1.6081–8(g). 

• IRS Rev. Proc. 2018-37, 2018-29 IRB 210, July 12, 2018. The purpose of this Rev. Proc. is to 

state the requirements of the IRS and the Social Security Administration (SSA) regarding the 

preparation and use of substitute forms for Form W-2, Wage and Tax Statement, and Form W-3, 

Transmittal of Wage and Tax Statements, for wages paid during the 2018 calendar year. Rev. 

Proc. 2017-42, dated July 17, 2017 (reprinted as Publication 1141, Revised 07-2017), is 

superseded. 

• IRS Notice of Proposed Rulemaking on Filing Requirements for Information Returns Required 

on Magnetic Media (Electronically) [26 CFR Part 301] [REG–102951–16] [RIN 1545–BN36] 

(83 FR 24948), May 31, 2018. This document contains proposed regulations amending the rules 

for determining whether information returns must be filed using magnetic media (electronically). 

The proposed regulations would require that all information returns, regardless of type, be taken 

into account to determine whether a person meets the 250-return threshold and, therefore, must 

file the information returns electronically. The proposed regulations also would require any 
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person required to file information returns electronically to file corrected information returns 

electronically, regardless of the number of corrected information returns being filed. The 

proposed regulations will affect persons required to file information returns. Written or electronic 

comments and requests for a public hearing must be received by July 30, 2018. See (83 FR 

33165), July 17, 2019 for corrections. 

• IRS News Release 2018-118, May 9, 2018. IRS encouraged taxpayers who work seasonal jobs or 

are employed part of the year to visit the Withholding Calculator and perform a "paycheck 

checkup."  The Tax Cuts and Jobs Act made changes to the tax law, including increasing the 

standard deduction, eliminating personal exemptions, increasing the child tax credit, limiting or 

discontinuing certain deductions and changing the tax rates and brackets. These changes do not 

affect 2017 tax returns due earlier this year, but they will affect 2018 tax returns filed next year. 

Any changes that a part-year employee makes to their withholding can affect each paycheck in a 

larger way than employees who work year-round. The Withholding Calculator, a special tool on 

IRS.gov, can help taxpayers with part-year employment estimate their income, credits, 

adjustments and deductions more accurately and check if they have the right amount of tax 

withheld for their financial situation. 

• IRS News Release 2018-73, March 26, 2018. IRS continued its effort to encourage taxpayers to 

do a "paycheck checkup" to make sure they have the right amount of tax taken out of their 

paychecks for their personal situation. To help taxpayers understand the implications of the Tax 

Cuts and Jobs Act, the IRS unveiled several new features to help people navigate the issues 

affecting withholding in their paychecks. The effort includes a new series of plain language Tax 

Tips, a YouTube video series and other special efforts to help people understand the importance 

of checking their withholding as soon as possible. "The IRS is taking special steps to help 

taxpayers understand these tax law changes," said Acting IRS Commissioner David Kautter. "We 

encourage people to do a paycheck checkup to help make sure they're having the right amount of 

tax withheld for their unique personal situation. To help with this, the IRS has added and updated 

a variety of tools and information to help taxpayers."  The new tax law could affect how much tax 

someone should have their employer withhold from their paycheck. To help with this, the IRS 

urged taxpayers to visit the Withholding Calculator on IRS.gov. The Withholding Calculator can 

help prevent employees from having too little or too much tax withheld from their paycheck. 

Having too little tax withheld can mean an unexpected tax bill or potentially a penalty at tax time 

in 2019. And with the average refund topping $2,800, some taxpayers might prefer to have less 

tax withheld up front and receive more in their paychecks. Taxpayers can use the Withholding 

Calculator to estimate their 2018 income tax. The Withholding Calculator compares that estimate 

to the taxpayer's current tax withholding and can help them decide if they need to change their 

withholding with their employer. When using the calculator, it's helpful to have a completed 2017 

tax return available. Taxpayers who need to adjust their withholding will need to submit a new 

Form W-4, Employee's Withholding Allowance Certificate, to their employer. If an employee 

needs to adjust their withholding, doing so as quickly as possible means there's more time for tax 

withholding to take place evenly during the rest of the year. But waiting until later in the year 

means there are fewer pay periods to make the tax changes – which could have a bigger impact 

on each paycheck. 

• IRS News Release 2018-36, February 28, 2018. IRS released an updated Withholding Calculator 

on IRS.gov and a new version of Form W-4 to help taxpayers check their 2018 tax withholding 

following passage of the Tax Cuts and Jobs Act in December. 

• IRS News Release 2018-15, January 30, 2018. IRS is reminding employers that the deadline for 

filing employee Forms W-2, Wage and Tax Statement, for calendar year 2017 is Jan. 31, 2018. 

This includes Forms W-3, Transmittal of Wage and Tax Statements. 

• IRS Notice 2018-14, 2018-7 IRB, January 29, 2018. This Notice: (1) extends the effective period 

of Forms W-4, Employee's Withholding Allowance Certificate, furnished to claim exemption 
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from income tax withholding under Code Sec. 3402(n) for 2017 until February 28, 2018, and 

permits employees to claim exemption from withholding for 2018 by temporarily using the 2017 

Form W-4; (2) temporarily suspends the requirement under Code Sec. 3402(f)(2)(B)1 that 

employees must furnish their employers new Forms W-4 within 10 days of changes in status that 

reduce the withholding allowances they are entitled to claim; (3) provides that the optional 

withholding rate on supplemental wage payments under Treas. Reg. § 31.3402(g)-1 is 22 percent 

for 2018 through 2025; and (4) provides that, for 2018, withholding under section 3405(a)(4) on 

periodic payments when no withholding certificate is in effect is based on treating the payee as a 

married individual claiming three withholding allowances. Sections 11001 and 11041 of "An Act 

to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the budget 

for fiscal year 2018," P.L. 115-97 (the "Act"), which was enacted on December 22, 2017, made 

significant changes to income tax rates, income tax deductions and credits, and federal income tax 

withholding. IRS is currently working on revising Form W-4 to reflect the changes made by the 

Act, such as changes in available itemized deductions, increases in the child tax credit, the new 

dependent credit, and the repeal of dependent exemptions. As a result, the 2018 Form W-4 may 

not be released until after February 15, 2018. The Act does not mandate that employees furnish 

new Forms W-4 for 2018 and expressly permits the IRS to administer income tax withholding 

under section 3402 for 2018 without regard to the changes in the withholding rules and the 

suspension of personal exemptions. Accordingly, and in order to minimize burden on employees 

and employers, the IRS and the Department of the Treasury designed the 2018 withholding tables 

to work with the Forms W-4 that employees have already furnished their employers. See Notice 

1036, Early Release Copies of the 2018 Percentage Method Tables for Income Tax Withholding, 

and Publication 15 (Circular E), Employer's Tax Guide, for use in 2018. For employees with 

simpler tax situations, the new tables are designed to produce the correct amount of tax 

withholding. The revisions are also aimed at avoiding over- and under-withholding of tax as 

much as possible. The IRS is also working on revising the withholding calculator on www.irs.gov 

to reflect the changes made by the Act. When released, the modified calculator and 2018 Form 

W-4 can be used by employees who wish to update their withholding in response to the Act or 

changes in their personal circumstances in 2018. Until a new Form W-4 is issued, employees and 

employers should continue to use the 2017 Form W-4. Section II of this Notice extends the 

effective period of Forms W-4 furnished to claim exemption from income tax withholding for 

2017 to February 28, 2018, and describes the procedures by which employees may claim 

exemption from withholding for 2018 under Code Sec. 3402(n) using the 2017 Form W-4. These 

procedures expire 30 days after the 2018 Form W-4 is released. They may be relied upon for 

actions taken in 2017 with respect to the 2018 tax year. Section III of this Notice temporarily 

suspends the requirement that employees must furnish employers new Forms W-4 within 10 days 

after a change in status that results in reduced withholding allowances under Code Sec. 

3402(f)(2)(B) and Treas. Reg. § 31.3402(f)(2)-1. Section IV of this Notice clarifies that the 

optional withholding rate for supplemental wages is 22 percent for taxable years beginning after 

December 31, 2017 and before January 1, 2026. Section V of this Notice provides that, for 2018, 

the rules for default withholding under Code Sec. 3405(a)(4) parallel the rules for prior years and 

treat the payee as a married individual claiming three withholding allowances. 

• IRS News Release 2018-8, January 17, 2018. IRS, state tax agencies and the tax industry urged 

all employers to educate their payroll personnel about a Form W-2 phishing scam that made 

victims of hundreds of organizations and thousands of employees last year. The Form W-2 scam 

has emerged as one of the most dangerous phishing emails in the tax community. During the last 

two tax seasons, cybercriminals tricked payroll personnel or people with access to payroll 

information into disclosing sensitive information for entire workforces. The scam affected all 

types of employers, from small and large businesses to public schools and universities, hospitals, 

tribal governments and charities. 
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• IRS News Release 2018-5, January 11, 2018. IRS released Notice 1036, which updates the 

income-tax withholding tables for 2018 reflecting changes made by the tax reform legislation 

enacted last month. This is the first in a series of steps that IRS will take to help improve the 

accuracy of withholding following major changes made by the new tax law. 

O. Foreign Transactions 

• IRS Notice of Proposed Rulemaking on Regulations Reducing Burden Under FATCA and 

Chapter 3 [26 CFR Part 1] [REG–132881–17] [RIN 1545–BO30] (83 FR 64757), December 18, 

2018. This document contains proposed regulations eliminating withholding on payments of 

gross proceeds, deferring withholding on foreign pass thru payments, eliminating withholding on 

certain insurance premiums, and clarifying the definition of investment entity. This notice of 

proposed rulemaking also includes guidance concerning certain due diligence requirements of 

withholding agents and guidance on refunds and credits of amounts withheld. Written or 

electronic comments and requests for a public hearing must be received by February 19, 2019. 

• Department of the Treasury, Financial Crimes Enforcement Network Notice and Request for 

Comments on Agency Information Collection Activities; Comment Requested; Renewal Without 

Change to the Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010 

Reporting Requirements Under Section 104(e) (83 FR 19402), May 2, 2018. FinCEN, a bureau of 

the Department of the Treasury, invites all interested parties to comment on the Bank Secrecy Act 

(''BSA'') regulations implemented pursuant to section 104(e) of the Comprehensive Iran 

Sanctions, Accountability, and Divestment Act of 2010 (''CISADA'') and consistent with its 

statutory mission under 31 U.S.C. 310. FinCEN is proposing to renew this information collection 

without change. The rule requires a U.S. bank that maintains a correspondent account for a 

foreign bank to inquire of the foreign bank, and report to FinCEN upon written request, certain 

information with respect to transactions or other financial services provided by that foreign bank. 

Written comments should be received on or before July 2, 2018 to be assured of consideration. 

• IRS News Release 2018-87, April 9, 2018. IRS reminded U.S. citizens and resident aliens, 

including those with dual citizenship, to check if they have a U.S. tax liability and a filing 

requirement. At the same time, the agency advised anyone with a foreign bank or financial 

account to remember the upcoming deadline that applies to reports for these accounts, often 

referred to as FBARs. The deadline for filing the annual Report of Foreign Bank and Financial 

Accounts (FBAR) is the same as for a federal income tax return. This means that the 2017 FBAR, 

Form 114, must be filed electronically with the Financial Crimes Enforcement Network 

(FinCEN) by April 17, 2018. FinCEN grants filers missing the April 17 deadline an automatic 

extension until Oct. 15, 2018, to file the FBAR. Specific extension requests are not required. In 

the past, the FBAR deadline was June 30 and no extensions were available. 

• Notice 2018-20, 2018-12 IRB 444, March 5, 2018. This Notice announces that the IRS will 

expand the list of jurisdictions that do not issue taxpayer identification numbers to their residents, 

described in Notice 2017-46, section IV.B.3.ii, to include jurisdictions that make a request to the 

U.S. competent authority to be included on such list. The Department of the Treasury and the IRS 

intend to amend §1.1441-1T(e)(2)(ii)(B) to incorporate the guidance described in this Notice. 

This notice supplements Notice 2017-46. 

• Department of the Treasury, Financial Crimes Enforcement Network Notice and Request for 

Agency Information Collection Activities; Comment Request; Renewal Without Change of Bank 

Secrecy Act Regulations Requiring Depository Institutions and Insurance Companies To Report 

Suspicious Activity (83 FR 5829), February 9, 2018. FinCEN, a bureau of the U.S. Department of 

the Treasury, invites all interested parties to comment on its proposed renewal without change of 

the Bank Secrecy Act (''BSA'') Suspicious Activity Reporting regulations for certain financial 

institutions, i.e., depository institutions and insurance companies. FinCEN intends to submit these 

requirements for approval by the Office of Management and Budget (''OMB'') of a three-year 
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extension of Control Numbers 1506–0001, and 1506– 0029. Written comments should be 

received on or before April 10, 2018 to be assured of consideration. 

• Department of the Treasury, Financial Crimes Enforcement Network Notice and Request for 

Agency Information Collection Activities; Comment Request; Renewal Without Change of Bank 

Secrecy Act Currency Transaction Reporting Requirements Regulations (83 FR 5828), 

February 9, 2018. FinCEN, a bureau of the Department of the Treasury, invites all interested 

parties to comment on its proposed renewal without change of the BSA regulations requiring 

Currency Transaction Reporting (''CTR'') for certain financial institutions, i.e., depository 

institutions, money services businesses, brokers or dealers in securities, mutual funds, futures 

commission merchants, and introducing brokers in commodities. FinCEN intends to submit this 

requirement for approval by the Office of Management and Budget (''OMB'') for a three-year 

extension of Control Number 1506–0004. Written comments should be received on or before 

April 10, 2018 to be assured of consideration. 

P. Government Newsletters and Websites 

• The Employee Plans News, which can be found at www.irs.gov/Retirement-Plans/Employee-

Plans-News, is a periodic newsletter from Employee Plans (Tax Exempt and Governmental 

Entities at the Internal Revenue Service), which provides retirement plan information for 

retirement plan practitioners.  

• IRS Federal, State and Local Governments News at www.irs.gov/government-entities/federal-

state-local-governments/fslg-news.  

• Webinars for Tax Exempt & Government Entities at www.irs.gov/government-entities/webinars-

for-tax-exempt-government-entities.  

• The following IRS websites may be of interest to governmental plan systems:   

• EP Issue Snapshots at www.irs.gov/retirement-plans/ep-issue-snapshots. 

• Tax Exempt & Government Entities Division At-a-Glance at www.irs.gov/government-

entities/tax-exempt-government-entities-division-at-a-glance.  

• Governmental Plan Determination Letters at www.irs.gov/retirement-plans/plan-

participant-employee/governmental-plan-determination-letters.  

• Governmental Plans under Internal Revenue Code Section 401(a) at 

www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-section-

401-a.  

• Governmental Plans under Internal Revenue Code Section 401(a) - Recent Developments 

at www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-

section-401a-recent-developments. 

• Tax Information for Government Entities at www.irs.gov/Government-Entities. 

• Governmental Plan Determination Letter FAQs at www.irs.gov/Retirement-

Plans/Governmental-Plan-Determination-Letter-FAQs. 

• Determination Letters for Governmental Plans Don't Address Pick-up Contributions and 

Excess Benefit Arrangements at www.irs.gov/Retirement-Plans/Determination-Letters-

for-Governmental-Plans-Dont-Address-Pick-up-Contributions-and-Excess-Benefit-

Arrangements. 

• IRS Fix-it Guides at www.irs.gov/Retirement-Plans/Plan-Sponsor/Fix-It-Guides-

Common-Problems-Real-Solutions.  

http://www.irs.gov/Retirement-Plans/Employee-Plans-News
http://www.irs.gov/Retirement-Plans/Employee-Plans-News
https://www.irs.gov/government-entities/federal-state-local-governments/fslg-news
https://www.irs.gov/government-entities/federal-state-local-governments/fslg-news
http://www.irs.gov/government-entities/webinars-for-tax-exempt-government-entities
http://www.irs.gov/government-entities/webinars-for-tax-exempt-government-entities
http://www.irs.gov/retirement-plans/ep-issue-snapshots
http://www.irs.gov/government-entities/tax-exempt-government-entities-division-at-a-glance
http://www.irs.gov/government-entities/tax-exempt-government-entities-division-at-a-glance
http://www.irs.gov/retirement-plans/plan-participant-employee/governmental-plan-determination-letters
http://www.irs.gov/retirement-plans/plan-participant-employee/governmental-plan-determination-letters
http://www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-section-401-a
http://www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-section-401-a
http://www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-section-401a-recent-developments
http://www.irs.gov/retirement-plans/governmental-plans-under-internal-revenue-code-section-401a-recent-developments
http://www.irs.gov/Government-Entities
http://www.irs.gov/Retirement-Plans/Governmental-Plan-Determination-Letter-FAQs
http://www.irs.gov/Retirement-Plans/Governmental-Plan-Determination-Letter-FAQs
http://www.irs.gov/Retirement-Plans/Determination-Letters-for-Governmental-Plans-Dont-Address-Pick-up-Contributions-and-Excess-Benefit-Arrangements
http://www.irs.gov/Retirement-Plans/Determination-Letters-for-Governmental-Plans-Dont-Address-Pick-up-Contributions-and-Excess-Benefit-Arrangements
http://www.irs.gov/Retirement-Plans/Determination-Letters-for-Governmental-Plans-Dont-Address-Pick-up-Contributions-and-Excess-Benefit-Arrangements
http://www.irs.gov/Retirement-Plans/Plan-Sponsor/Fix-It-Guides-Common-Problems-Real-Solutions
http://www.irs.gov/Retirement-Plans/Plan-Sponsor/Fix-It-Guides-Common-Problems-Real-Solutions
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• IRS Nationwide Tax Forum Information at www.irs.gov/Tax-Professionals/IRS-

Nationwide-Tax-Forum-Information.  

• IRS Checklists for Retirement Plan Documents at www.irs.gov/retirement-plans/irs-

checklists-for-retirement-plan-documents.  

• Reference Lists of Changes in Qualification Requirements for Retirement Plans at 

www.irs.gov/retirement-plans/reference-lists-of-changes-in-qualification-requirements-

for-retirement-plans.  

• Operational Compliance List at www.irs.gov/retirement-plans/operational-compliance-

list.  

• Listing of Required Modifications (LRMs) at www.irs.gov/retirement-plans/listing-of-

required-modifications-lrms.  

Q. IRS Notice and Request for Comments on Proposed Collection 

• IRS Notice and Request for Comments on Proposed Collection. The IRS is soliciting comments 

concerning the following: 

• Proposed Extension of Information Collection Request Submitted for Public Comment; 

Comment Request for Revenue Procedure 2018–4, Revenue Procedure 2018–5, Revenue 

Procedure 2016–6, and Revenue Procedure 2018–8 (83 FR 64934), December 18, 2018. 

IRS is soliciting comments concerning Rev. Proc. 2018–4 (Letter Rulings), Rev. Proc. 

2018–5 (Technical Advice), Rev.Proc.2016–6 (Determination Letters), and Rev Proc. 

2018–8 (User Fees). Written comments should be received on or before February 19, 

2019. 

• Comment Request for Form 5304–SIMPLE, Form 5305–SIMPLE, and Notice 98–4 (83 

FR 62956), December 6, 2018. IRS is soliciting comments concerning Form 5304– 

SIMPLE, Savings Incentive Match Plan for Employees of Small Employers (SIMPLE)—

Not for Use With a Designated Financial Institution; Form 5305–SIMPLE, Savings 

Incentive Match Plan for Employees of Small Employers (SIMPLE)—for Use With a 

Designated Financial Institution; Notice 98–4, Simple IRA Plan Guidance. Written 

comments should be received on or before February 4, 2019. 

• Comment Request for Notice 2018–81 (83 FR 56916), November 14, 2018. IRS is 

soliciting comments concerning Notice 2018–81, Notice Regarding Certain Church Plan 

Clarifications under Section 336 of the PATH Act. Notice 2018–81 describes the manner 

in which taxpayers notify the IRS of revocation of an election to aggregate or 

disaggregate certain church-related organizations from treatment as a single employer 

under Code Sec. 414(c)(2)(C) and (D). Churches and church-related organizations are 

allowed to make elections to aggregate or disaggregate for this purpose under Code Sec. 

414(c)(2)(C) and (D), which were added to the Code by section 336(a) of the Protecting 

Americans from Tax Hikes Act of 2015 (Pub. L. 114–113 (129 Stat. 2242 (2015)) 

(PATH Act). Written comments should be received on or before January 14, 2019. 

• Comment Request for Regulation Project [REG–130477–00; REG–130481–00] (83 FR 

56916), November 14, 2018. IRS is soliciting comments concerning required 

distributions from retirement plans. These regulations relate to the required minimum 

distributions from qualified plans, individual retirement plans, deferred compensation 

plans under Code Sec. 457, and Code Sec. 403(b) annuity contracts, custodial accounts, 

and retirement income accounts. Written comments should be received on or before 

January 14, 2019. 

• Comment Request on Information Collection for Treasury Decision 9142 (Final) (83 FR 

50756), October 9, 2018. IRS is soliciting comments concerning Treasury Decision 9142 

http://www.irs.gov/Tax-Professionals/IRS-Nationwide-Tax-Forum-Information
http://www.irs.gov/Tax-Professionals/IRS-Nationwide-Tax-Forum-Information
http://www.irs.gov/retirement-plans/irs-checklists-for-retirement-plan-documents
http://www.irs.gov/retirement-plans/irs-checklists-for-retirement-plan-documents
http://www.irs.gov/retirement-plans/reference-lists-of-changes-in-qualification-requirements-for-retirement-plans
http://www.irs.gov/retirement-plans/reference-lists-of-changes-in-qualification-requirements-for-retirement-plans
http://www.irs.gov/retirement-plans/operational-compliance-list
http://www.irs.gov/retirement-plans/operational-compliance-list
http://www.irs.gov/retirement-plans/listing-of-required-modifications-lrms
http://www.irs.gov/retirement-plans/listing-of-required-modifications-lrms
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(Final), Deemed IRAs In Qualified Retirement Plans. Written comments should be 

received on or before December 10, 2018. 

• Comment Request for Forms 1065, 1065–B, 1066, 1120, 1120–C, 1120–F, 1120–H, 

1120– ND, 1120–S, 1120–SF, 1120–FSC, 1120–L, 1120–PC, 1120–REIT, 1120– RIC, 

1120–POL, and Related Attachments (83 FR 50750), October 9, 2018. IRS is soliciting 

comments on forms used by business entity taxpayers: Forms 1065, 1065–B, 1066, 1120, 

1120–C, 1120–F, 1120–H, 1120– ND, 1120–S, 1120–SF, 1120–FSC, 1120– L, 1120–PC, 

1120–REIT, 1120–RIC, 1120–POL; and related attachments to these forms (see the 

Appendix to this notice). Written comments should be received on or before December 

10, 2018. 

• Comment Request for Regulation Project (83 FR 47241), September 18, 2018. IRS is 

soliciting comments concerning Foreign Account Tax Compliance Act (FATCA) 

registration. Form Numbers: 8966, 8957, 8966–C, 8809–I, and 8508–I. The IRS 

developed these forms under the authority of IRC section 1471(b), which was added by 

Public Law 111–47, section 501(a). Section 1471 is part of the Foreign Account Tax 

Compliance Act (FATCA) legislative framework to obtain reporting from foreign 

financial institutions on the accounts held in their institutions by US persons. Form 8957, 

Foreign Account Tax Compliance Act (FATCA) Registration information is to be used 

by a foreign financial institution to apply for status as a foreign financial institution as 

defined in IRC 1471(b)(2). The information from Form 8966, FATCA Report, is to be 

used by a responsible officer of a foreign institution to apply for a foreign account tax 

compliance Act individual identification number as defined in IRC 1471(b)(2). Form 

8966–C is used to authenticate the Form 8966, U.S. Income Tax Return for Estates and 

Trusts, and to ensure the ability to identify discrepancies between the number of forms 

received versus those claimed to have been sent by the filer. Taxpayers use Form 8508–I 

to request a waiver from filing Form 8966 electronically. Form 8809–I is used to request 

an initial or additional extension of time for file 8966 for the current year. Written 

comments should be received on or before November 19, 2018. 

• Comment Request for Regulation Project (83 FR 46022), September 11, 2018. IRS is 

soliciting comments concerning Permitted Elimination of Pre-retirement Optional Forms 

of Benefit (TD 8769). Written comments should be received on or before November 13, 

2018. 

• Comment Request for Forms 990, 990 EZ SCH B (BR), (BR), 990–EZ SCH L (LP), 

990–EZ, 990–PF, 990–SCH B, 990–C, 990–EZ, 990–EZ (BR), 990–N, OR 990–EZ 

(SCH A), 990–EZ (SCH C), 990–EZ (SCH E), 990–EZ (SCH G), 990–EZ (SCH L), 

990– EZ (SCH N), 990–EZ (SCH N–1), 990–EZ (SCH O), 990–EZ(SCH O)(BR), 990–

PF. 990–PF (BR), 990–SCH A (BR), 990– SCH D, 990–SCH D (BR), 990–SCH F, 990–

SCH F–1, 990–SCH H, 990–SCH I, 990–SCH I (BR), 990–SCH I–1, 990– SCH J, 990–

SCH J (BR), 990–SCH J–1, 990–SCH J–2, 990–SCH K, 990–SCH M, 990–SCH R, 990–

SCH R (BR), 990–SCH R–1, 990–T, 990–T SCH M, 990–T (BR), 990–W, 1023, 990–

(BR), 990–I, 1024, 1028, 1028–BR, 5578, 5884 C, 8038, 8038 B, 8038 CP, 8030 G, 8038 

GC, 8038 R, 8038 T 8038 TC, 8328, 8718, 8282, 8453–E.O., 8453–X, 8868, 8868– (BR), 

8870, 8871, 8872, 8879–E.O., 8886–T, 8899 (83 FR 42559), August 22, 2018. This 

notice requests comments on all forms used by tax-exempt organizations. Written 

comments should be received on or before October 22, 2018. 

• Comment Request for Regulation Project (83 FR 42357), August 21, 2018. IRS is 

soliciting comments concerning notice of plan merger or consolidation, spinoff, or 

transfer of plan assets or liabilities; notice of qualified separate lines of business. Internal 

Revenue Code Sec. 6058(b) requires plan administrators to notify IRS of any plan 

mergers, consolidations, spinoffs, or transfers of plan assets or liabilities to another plan. 
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Code Sec. 414(r) requires employers to notify IRS of separate lines of business for their 

deferred compensation plans. Form 5310–A is used to make these notifications. Written 

comments should be received on or before October 22, 2018. 

• Comment Request for Forms 5310 and 6088 (83 FR 30222), June 27, 2018. IRS is 

soliciting comments concerning Form 5310, Application for Determination for 

Terminating Plan, and Form 6088, Distributable Benefits from Employee Pension Benefit 

Plans. Written comments should be received on or before August 27, 2018. 

• Proposed Extension of Information Collection Request Submitted for Public Comment; 

Qualified Transportation Fringe Benefits (83 FR 28489), June 19, 2018. IRS is soliciting 

comments concerning qualified transportation fringe benefits. These regulations provide 

guidance to employers that provide qualified transportation fringe benefits under Code 

Sec. 132(f), including guidance to employers that provide cash reimbursement for 

qualified transportation fringes and employers that offer qualified transportation fringes 

in lieu of compensation. Employers that provide cash reimbursement are required to keep 

records of documentation received from employees who receive reimbursement. 

Employers that offer qualified transportation fringes in lieu of compensation are required 

to keep records of employee compensation reduction elections. Written comments should 

be received on or before August 20, 2018. 

• Proposed Extension of Information Collection Request Submitted for Public Comment; 

Form 8508, Request for Waiver From Filing Information Returns Electronically (83 FR 

24593), May 29, 2018. IRS is soliciting comments concerning Form 8508, Request for 

Waiver from Filing Information Returns Electronically. Code Sec. 6011(e)(2)(A), as 

amended by Section 7713 of the Revenue Reconciliation Act of 1989, Public Law 101 

239 (1989), 103 Stat. 2106, requires certain filers of information returns to report these 

on magnetic media. Filers who seek relief from this requirement can use Form 8508 to 

request a waiver for a specific time. After evaluating the request, IRS will notify the 

taxpayer as to whether the request is approved or denied. Written comments should be 

received on or before July 30, 2018. 

• Proposed Information Collection; Comment Request on User Fee for Exempt 

Organization Determination Letter Request [Form 8718] (83 FR 23340), May 18, 2018. 

The Omnibus Reconciliation Act of 1990 requires payment of a ''user fee'' with each 

application for an exempt organization determination letter. Because of this requirement, 

the Form 8718 was created to provide filers the means to enclose their payment and 

indicate what type of request they were making. Written comments should be received on 

or before July 17, 2018. 

• Comment Request for Regulation Project (83 FR 23339), May 18, 2018. IRS is soliciting 

comments concerning inspection of applications for tax exemption and applications for 

determination letters for pension and other plans. Regulation Project Number: T.D. 7845. 

Code Sec. 6104 requires applications for tax exempt status, annual reports of private 

foundations, and certain portions of returns to be open for public inspection. Some 

information may be withheld from disclosure. IRS needs the required information to 

comply with requests for public inspection. Written comments should be received on or 

before July 17, 2018. 

• Comment Request for Form 1099–R (83 FR 22124), May 11, 2018. IRS is soliciting 

comments concerning Distributions From Pensions, Annuities, Retirement or Profit-

Sharing Plans, IRAs, Insurance Contracts, etc. Written comments should be received on 

or before July 10, 2018. 

• Proposed Extension of Information Collection Request Submitted for Public Comment; 

Employers' Identification Numbers (83 FR 12845), March 23, 2018. IRS is soliciting 
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comments concerning information collection requirements related to the application for 

an employer identification number. Written comments should be received on or before 

May 22, 2018. 

• Comment Request for Form 8932 (83 FR 12076), March 19, 2018. IRS is soliciting 

comments concerning Form 8932, Credit for Employer Differential Wage Payments. 

Written comments should be received on or before May 18, 2018. 

• Comment Request for Form 8717 (83 FR 12080), March 19, 2018. IRS is soliciting 

comments concerning Form 8717, User Fee for Employee Plan Determination Letter 

Request. Written comments should be received on or before May 18, 2018. 

• Comment Request for Form 8952 (83 FR 4127), January 29, 2018. IRS is soliciting 

comments concerning Form 8952, Application for Voluntary Classification Settlement 

Program. Written comments should be received on or before March 30, 2018. 

• Comment Request for Form 4029 (83 FR 4125), January 29, 2018. IRS is soliciting 

comments concerning Application for Exemption from Social Security and Medicare 

Taxes and Waiver of Benefits. Form 4029 is used by members of recognized religious 

groups to apply for exemption from social security and Medicare taxes Code Secs. 

1402(g) and 3127. The information is used to approve or deny exemption from social 

security and Medicare taxes. Written comments should be received on or before March 

30, 2018. 

• Comment Request for Form 8802 (83 FR 4124), January 29, 2018. IRS is soliciting 

comments concerning Form 8802, Application for United States Residency Certification. 

Written comments should be received on or before March 30, 2018. 

• Comment Request for Regulation Project (83 FR 2726), January 18, 2018. IRS is 

soliciting comments concerning information collection requirements related to simplified 

employee pension-individual retirement accounts contribution agreement. Form 5305–

SEP is used by an employer to make an agreement to provide benefits to all employees 

under a Simplified Employee Pension (SEP) described in Internal Revenue Code section 

408(k). This form is not to be filed with the IRS but is to be retained in the employer's 

records as proof of establishing a SEP and justifying a deduction for contributions to the 

SEP. Written comments should be received on or before March 19, 2018. 

R. Disaster Relief 

• Tax Relief in Disaster Situations at www.irs.gov/newsroom/tax-relief-in-disaster-situations.  

• News Release 2018-96, April 16, 2018. Victims of Hurricane Maria in the U.S. Virgin Islands 

and in the Commonwealth of Puerto Rico have until June 29, 2018, to qualify for more time to 

file their tax returns and pay any taxes due. The June 29 due date also applies to taxpayers who 

are victims of Tropical Storm Gita in American Samoa. Taxpayers affected by the California 

wild-fires, flooding, mudflows and debris flows in parts of southern California have until April 

30, 2018, to file and pay. This relief also includes additional time for making a 2017 IRA 

contribution, making estimated tax payments, and filing payroll and excise tax returns and 

corporate income tax returns originally due or on extension during the relief period. It also applies 

to tax-exempt organizations required to file Form 990 series returns with a deadline falling during 

this period. 

• IRS News Release 2018-69, March 22, 2018. IRS reminded victims of Hurricane Maria in the 

U.S. Virgin Islands and in the Commonwealth of Puerto Rico that filing and payment activities 

have been further postponed beyond January 31, 2018. The IRS extended tax deadlines for 

affected individuals and businesses until June 29, 2018, for the following localities: (i) In the U.S. 

Virgin Islands (starting September 16, 2017): Islands of St. Croix, St. John and St. Thomas.; and 

http://www.irs.gov/newsroom/tax-relief-in-disaster-situations
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(ii) In Puerto Rico (starting September 17, 2017): In any of the 78 municipalities. The disaster 

relief page on the IRS website has details on the returns, payments and tax-related actions 

qualifying for the additional time. Following the IRS extension, affected individuals and 

businesses will have until June 29, 2018, to file their 2017 tax returns and pay any taxes due on 

those returns. This relief also includes individual estimated tax payments, payroll and excise tax 

returns, corporate income tax returns originally due or on extension during the relief period and 

tax-exempt organizations required to file Form 990 series returns with an original deadline falling 

during this period. This relief also applies to taxpayers who had a valid extension to file their 

2016 return that was due to run out on October 16, 2017, and which was already postponed until 

January 31, 2018. 
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ADDENDUM I 

 

Department of Labor Guidance 

• DOL, EBSA Information Letter 2018-12-04, December 4, 2018. Guidance as to whether state 

civil laws which prohibit an employer's implementation of an automatic enrollment arrangement 

in connection with a disability benefit plan or other welfare benefit plan covered under Title I of 

ERISA are preempted by section 514(a) of ERISA. 

• DOL, EBSA Advisory Opinion 2018-01A, November 5, 2018. This advisory opinion concerns 

the status of certain parties as fiduciaries within the meaning of section 3(21)(A) of ERISA and 

Code Sec. 4975(e)(3) as a result of actions undertaken as part of a Retirement Clearinghouse 

Auto Portability Program designed to help employees consolidate certain small accounts in plans 

and IRAs when they change jobs. 

• DOL, EBSA Advisory Opinion 2018-01A. November 5, 2018. This advisory opinion concerns 

the status of certain parties as fiduciaries within the meaning of section 3(21)(A) of ERISA and 

Code Sec. 4975(e)(3) as a result of actions undertaken as part of a Retirement Clearinghouse 

Auto Portability Program designed to help employees consolidate certain small accounts in plans 

and IRAs when they change jobs. 

• DOL, EBSA, Proposed Rule on Definition of "Employer" Under Section 3(5) of ERISA—

Association Retirement Plans and Other Multiple-Employer Plans [29 CFR Part 2510] [RIN 

1210–AB88] (83 FR 53534), October 23, 2018. DOL proposes a regulation under title 29 of the 

Code of Federal Regulations to expand access to affordable quality retirement saving options by 

clarifying the circumstances under which an employer group or association or a professional 

employer organization (PEO) may sponsor a workplace retirement plan. In particular, the 

proposed regulation clarifies that employer groups or associations and PEOs can, when satisfying 

certain criteria, constitute ''employers'' within the meaning of section 3(5) of ERISA for purposes 

of establishing or maintaining an individual account ''employee pension benefit plan'' within the 

meaning of ERISA section 3(2). As an ''employer,'' a group or association can sponsor a defined 

contribution retirement plan for its members, as can a PEO sponsor a plan for client employers 

(collectively referred to as ''MEPs'' unless otherwise specified). The proposed regulation would 

allow different businesses to join a MEP, either through a group or association or through a PEO. 

The proposal would also permit certain working owners without employees to participate in a 

MEP sponsored by a group or association. The proposal would primarily affect groups or 

associations of employers, PEOs, plan participants, and plan beneficiaries. The proposal would 

not affect whether groups, associations, or PEOs assume joint-employment relationships with 

member-employers or client employers. But the proposal may affect banks, insurance companies, 

securities broker-dealers, record keepers, and other commercial enterprises that provide 

retirement-plan products and services. Comments are due by December 24, 2018. News Release 

U.S. Department of Labor Announces Proposal to Help Small Businesses Strengthen Retirement 

Security for Millions of American Workers, Release Number: 18-1707-NAT, October 22, 2018 at 

www.dol.gov/newsroom/releases/osec/osec20181022. DOL announced a Notice of Proposed 

Rulemaking to help small businesses strengthen retirement security in America. 

• DOL, EBSA Field Assistance Bulletin 2018-01, April 23, 2018. Guidance on the fiduciary 

standards under ERISA relating to proxy voting and shareholder engagement activities, and 

consideration of "economically targeted investments."  News Release U.S. Department of Labor 

Releases Field Assistance Bulletin Clarifying Issues Regarding Proxy Voting, Shareholder 

Engagement, and Economically Targeted Investments, Release Number: 18-0645-NAT, April 23, 

2018 at www.dol.gov/newsroom/releases/ebsa/ebsa20180423. DOL, EBSA released a Field 

http://www.dol.gov/newsroom/releases/osec/osec20181022
http://www.dol.gov/newsroom/releases/ebsa/ebsa20180423
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Assistance Bulletin providing guidance to EBSA’s national and regional offices regarding proxy 

voting, shareholder engagement, and economically targeted investments by fiduciaries of private-

sector employee benefit plans covered by ERISA. 

• DOL, EBSA Field Assistance Bulletin 2018-02, May 7, 2018. This Bulletin announces a 

temporary enforcement policy on prohibited transaction rules applicable to investment advice 

fiduciaries. News Release U.S. Department of Labor's Employee Benefits Security 

Administration Issues Field Assistance Bulletin, Release Number: 18-673-NAT, May 7, 2018 at 

www.dol.gov/newsroom/releases/ebsa/ebsa20180507. DOL, EBSA announced Field Assistance 

Bulletin (FAB) 2018-02, "Temporary Enforcement Policy on Prohibited Transaction Rules 

Applicable to Investment Advice Fiduciaries." 

• Disaster Relief 

• Tax Relief in Disaster Situations at www.irs.gov/newsroom/tax-relief-in-disaster-

situations. 

• Fact Sheet U.S Department of Labor, Employee Benefits Security Administration, 

Guidance and Relief for Employee Benefit Plans Impacted by the 2018 California 

Wildfires at www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/ resource-

center/fact-sheets/2018-california-wildfires.pdf. DOL has published employee benefit 

plan compliance guidance and relief for victims of the California Camp, Hill, Woolsey 

and other 2018 California wildfires (the "2018 California Wildfires"). 

• News Release U.S. Department of Labor Announces Assistance for California Wildfires 

Recovery, Release Number: 18-1879-NAT, November 20, 2018 at 

www.dol.gov/newsroom/releases/osec/osec20181120. DOL announced actions it is 

taking to assist Americans in California affected by devastating wildfires. 

• FAQs for Participants and Beneficiaries Following The 2018 California Wildfires, U.S. 

Department of Labor, Employee Benefits Security Administration. November 20, 2018 at 

www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/2018-

california-wildfires.pdf. 

• FAQs for Participants and Beneficiaries Following Hurricanes Florence and Michael, 

U.S. Department of Labor, Employee Benefits Security Administration, October 26, 2018 

at www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-

center/faqs/hurricane-florence-and-michael.pdf.  

• News Release U.S. Department of Labor Announces Guidance and Relief For Employee 

Benefit Plans Impacted by Recent Hurricanes, Release Number: 18-1730-NAT, 

October 26, 2018 at www.dol.gov/newsroom/releases/ebsa/ebsa20181026. DOL has 

published employee benefit plan compliance guidance and relief for victims of 

Hurricanes Florence and Michael. 

• DOL, EBSA Request for Comments. EBSA is soliciting comments on the following: 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on Definition of Plan Assets—Participant Contributions (83 FR 53501), October 23, 

2018. The regulation concerning plan assets and participant contributions provides 

guidance for fiduciaries, participants, and beneficiaries of employee benefit plans 

regarding how participant contributions to pension plans must be handled when they are 

either paid to the employer by the participant or directly withheld by the employer from 

the employee's wages for transmission to the pension plan. For those employers who may 

have difficulty meeting the regulation's deadlines for transmitting participant 

contribution, the regulation (29 CFR 2510.3–102(d)) provides an opportunity for the 

employer to obtain an extension of the time limit by providing participants and the 

http://www.dol.gov/newsroom/releases/ebsa/ebsa20180507
http://www.irs.gov/newsroom/tax-relief-in-disaster-situations
http://www.irs.gov/newsroom/tax-relief-in-disaster-situations
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/%20resource-center/fact-sheets/2018-california-wildfires.pdf
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/%20resource-center/fact-sheets/2018-california-wildfires.pdf
http://www.dol.gov/newsroom/releases/osec/osec20181120
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/2018-california-wildfires.pdf
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/2018-california-wildfires.pdf
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/hurricane-florence-and-michael.pdf
http://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/hurricane-florence-and-michael.pdf
http://www.dol.gov/newsroom/releases/ebsa/ebsa20181026
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Department with a notice that contains specified information. Written comments must be 

submitted on or before December 24, 2018. 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on Disclosures for Participant-Directed Individual Account Plans. (83 FR 53501), 

October 23, 2018. Plan administrators are required to provide plan- and investment-

related fee and expense information to participants and beneficiaries in all participant 

directed individual account plans (e.g., 401(k) plans) for plan years beginning on or after 

January 1, 2011. Written comments must be submitted on or before December 24, 2018. 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on ERISA Procedure 76–1 Advisory - Opinion Procedure (83 FR 15635), April 11, 2018. 

Under ERISA, the Department has responsibility to administer the reporting, disclosure, 

fiduciary and other standards for pension and welfare benefit plans. In 1976, the 

Department issued ERISA Procedure 76–1, Procedure for ERISA Advisory Opinions 

(ERISA Procedure), in order to establish a public process for requesting guidance from 

EBSA on the application of ERISA to particular circumstances. Written comments must 

be submitted on or before June 11, 2018. 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on ERISA Technical Release 91–1 (83 FR 15636), April 11, 2018. The information 

collection requirements arise from ERISA section 101(e), which establishes notice 

requirements that must be satisfied before an employer may transfer excess assets from a 

defined benefit pension plan to a retiree health benefit account, as permitted under the 

conditions set forth in Code Sec. 420. Written comments must be submitted on or before 

June 11, 2018. 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on Disclosures by Insurers to General Account Policyholders (83 FR 15635), April 11, 

2018. Section 1460 of the Small Business Job Protection Act of 1996 (Pub. L. 104–188) 

(SBJPA) amended added a new section 401(c) to ERISA. This new section, inter alia, 

required the Department to promulgate a regulation providing guidance, applicable only 

to insurance policies issued on or before December 31, 1998, to or for the benefit of 

employee benefit plans, to clarify the extent to which assets held in an insurer’s general 

account under such contracts are ‘‘plan assets’’ within the meaning of the ERISA, 

because the policies are not ‘‘guaranteed benefit policies’’ within the meaning of section 

401(b) of ERISA. SBJPA further directed the Department to set standards for how 

insurers should manage the specified insurance policies (called Transition Policies). 

Pursuant to the authority and direction given under SBJPA, the Department promulgated 

a final regulation on January 5, 2000 (65 FR 714), which is codified at 29 CFR 

2550.401c–1. This regulation has not been amended subsequently. Written comments 

must be submitted on or before June 11, 2018. 

• Proposed Extension of Information Collection Requests Submitted for Public Comment 

on Employee Retirement Income Security Act Blackout Period Notice (83 FR 15635), 

April 11, 2018. The Sarbanes-Oxley Act (SOA), enacted on July 30, 2002, added ERISA 

section 101(i), which requires individual account pension plans to furnish a written notice 

to participants and beneficiaries in advance of any ‘‘blackout period’’ during which their 

existing rights to direct or diversify their investments under the plan, or obtain a loan or 

distribution from the plan will be temporarily suspended. Under 306(b)(2) of SOA, the 

Secretary of Labor was directed to issue interim final rules necessary to implement the 

SOA amendments. The Department’s regulation for this purpose is codified at 29 CFR 

2520.101–3. Written comments must be submitted on or before June 11, 2018. 
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This publication is intended for general information purposes only and does not and is not intended to 

constitute legal advice. The reader must consult with legal counsel to determine how laws or decisions 

discussed herein apply to the reader's specific circumstances. 
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