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Notes Problems of Labor Relations Management 
at the Jobsite

Foreword

 The construction marketplace continues changing constantly.  
Owners (and their lenders or taxpayers) are insisting on the 
lowest possible prices for construction and adherence to 
completion schedules, without sacrificing either productivity or 
quality.  Competition among contractors and subcontractors 
for competitively bid work is squeezing profit margins.  Open 
(or merit) shop contractors and subcontractors are competing 
successfully for work once done almost exclusively by union 
contractors.

In this stressful environment, all the parties to a construction 
project are eager to have each project proceed to completion 
without interruptions - especially interruptions resulting from 
labor/management problems.  All want to avoid or minimize 
picketing, strikes and boycotts, whether they result from breaches 
of contract terms, jurisdictional disputes or organizational drives.  
Many construction managers, contractors and subcontractors 
are inadequately prepared to prevent or cope with labor-caused 
job interruptions.  This booklet is intended to help identify the 
conditions that might lead to interruptions and suggests steps to 
prevent or minimize them.  If interruptions occur despite those 
efforts, this booklet is also intended to help select and apply the 
most efficient and effective remedies.

 Nothing in this booklet should be interpreted to suggest that 
unions consistently abuse their rights and privileges under 
collective bargaining agreements or under applicable labor laws.  
Pickets, strikes and boycotts are protected under those laws when 
the causes are judged appropriate.  The purpose of the booklet 
is to guide contractors and construction managers in exercising 
their rights and meeting their obligations when anticipating, 
attempting to avoid, and coping with job interruptions, regardless 
of the legal status of the union’s cause.

 To that end, the objectives of this booklet are:

1. To encourage construction contractors to evaluate their 
company’s labor policy effectively and where necessary 
make constructive changes in that policy to assure a 
jobsite free of labor problems.

2. To motivate contractors to be more attuned to the obvious 
as well as the not so obvious disputes involving labor on 
the jobsite.
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3. To assist contractors in gaining a better understanding 
of the legal and practical considerations in formulating 
and carrying out their labor policy in order that they might 
minimize labor disputes on the  jobsite.

Preface 

 This booklet has been prepared by Michael H. Boldt of 
the law firm of Ice Miller LLP for the use of management 
personnel of construction contractors, construction managers 
and management labor relations attorneys.  The information 
contained herein is not legal advice as to how to handle a specific 
problem or situation but is intended instead as a guide to the legal 
principles generally involved in the situations described.  When 
such situations arise, specific advice of legal counsel should be 
sought before action is taken.

Introduction

 This booklet discusses several jobsite labor relations problems 
with the most extensive treatment dedicated to the problem of 
construction site picketing.  The appendices also relate to the 
problem of picketing.  Appendix I sets forth examples of different 
types of picket signs that may appear at jobsites and discusses 
the lawfulness of said picket signs.  Appendix II describes 
a possible procedure to use in establishing and monitoring 
Reserved Gates effectively.  Appendix III contains examples 
of jobsites posing different Reserved Gate situations and also 
contains Reserved Gate sign language.  Appendix IV describes 
information to gather in connection with filing an unfair labor 
practice charge over construction site picketing.  Appendix 
V is a series of flow charts illustrating the different turns that 
construction site picketing may take; in Appendix V, a dotted line 
indicates a possible consequence flowing from the preceding 
event and a solid line indicates a definite consequence flowing 
from the preceding event.

 It is essential for all job superintendents and supervisory 
personnel to be able to recognize and anticipate labor relations 
problems at construction jobsites, and to engage in effective 
management practices that protect a company’s legal rights and 
contribute to harmonious labor relations.  This booklet addresses 
several labor relations problems that are frequently encountered 
on jobsites.  It is a sort of “short course” on effective and lawful 
labor relations management and highlights some of the most 
frequent problems that occur at jobsites.  

If there are any doubts about how to handle any particular set of 
circumstances, legal counsel should be consulted to ensure that 
the company’s rights are protected to the fullest extent.

Notes
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 The “solutions” to labor relations problems offered herein 
can be effected only if the job superintendents and supervisory 
personnel have taken the time to study and implement proper 
management practices.  Beware that there are exceptions to 
the Legal Conclusions stated following all the examples herein 
and that, therefore, these Legal Conclusions will not apply in all 
cases.

I. NATIONAL LABOR RELATIONS ACT
 The National Labor Relations Act (Act), as amended (also 
referred to as the Labor-Management Relations Act), is the basic 
law governing collective bargaining relationships in the private 
sector.  The following is an overview of the Act with emphasis on 
some aspects of it that are unique to the construction industry.

 A. In General
 The Act has two basic purposes.  One is to establish rules 
to determine status of unions to act as exclusive bargaining 
representatives for employees in appropriate units for bargaining-
-representation questions.  The second is to establish rules 
to police bargaining relationships established pursuant to the 
representation rules--unfair labor practice questions.  These 
two aspects of the Act overlap in some areas.  Other issues are 
also covered, such as rights of unorganized employees to be 
free from discrimination because of such unorganized status, 
but these are actually special applications of representation and 
unfair labor practice rules.

 B. Representation

 1. Appropriate Bargaining Unit
 Appropriate bargaining unit is a very important concept.  
The Act provides for bargaining relationships to be formed only 
in units appropriate for bargaining.  An appropriate bargaining 
unit need not be the only, or the most, appropriate unit, merely 
an appropriate unit.  Whether a unit is appropriate is determined 
from the vantage point of the employees of an employer:

Does the unit that the union seeks to represent consist of 
employees who share a community of interests among 
each other such that they can logically and effectively be 
represented by one exclusive representative?

 Factors reviewed to determine whether a community of 
interest exists include, among others:  amount or manner of 
determining wages or compensation; hours of work; benefits; 
common supervision; similarity in qualifications, training and 
skills; similarity in job function; frequency of contact with other 
employees in performance of duties; integration with work

Appendix V
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functions of other employees; interchange among employees; 
and geographic proximity.  Once a bargaining unit is established 
and a union is recognized or certified as the representative of 
employees in it, changing the bargaining unit is a permissive, not 
mandatory, subject of bargaining.

 2. Voluntary Recognition
 Under the Act there are two common means by which a 
union can become the exclusive representative of a group of 
employees under Section 9(a) of the Act.  The first is by voluntary 
recognition.  This occurs when a union informs an employer that 
the union has been authorized by a majority of employees in an 
appropriate bargaining unit to represent them for purposes of 
collective bargaining.  If the employer believes the union claim, 
or views evidence sufficient to satisfy the employer that the union 
is correct, the employer then recognizes and begins bargaining 
with the union as the employees’ exclusive representative.

	 3.	 Certification
 The other method is certification following a National Labor 
Relations Board (Board) election.  To achieve this, a union solicits 
authorization cards from employees.  These can be authorization 
“to seek election” or authorization “to act as bargaining agent.” 
When a union has such cards from at least 30 percent of the 
employees in the appropriate unit, it may file a petition with the 
Board seeking an election.  The union must also make a demand 
for recognition on the employer.  If recognition is refused by the 
employer, the election process may go ahead.

 The Board determines if the unit petitioned for is appropriate 
utilizing the criteria described above.  If so, and if no other 
impediment to an election, such as a collective bargaining 
agreement with another union, exists, an election is ordered to 
be held.  If at least “50 percent plus one” of the valid votes cast 
are cast in favor of union representation, and no valid challenges 
or objections to the election are filed, the union is certified by the 
Board and bargaining begins.

 4. Bargaining Orders
 There is one other, less common, method for a union to obtain 
bargaining rights.  If an employer is found to have committed 
flagrant unfair labor practices during the course of an election 
campaign that cause the union to lose the election, the Board 
may order the employer to bargain with the union if it finds no fair 
election would be possible because of the unfair labor practices.

 C. Unfair Labor Practices
 Under the Act, only an employer or a union can be liable for 
commission of unfair labor practices, individuals cannot.

Appendix V
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 Employer unfair labor practices are the following:
a. Employers may not threaten or coerce employees with 

respect to their exercise or non-exercise of the right to 
engage in collective bargaining through labor organizations 
of their own choosing;

b. Employers may not dominate or assist an employee 
organization as the exclusive representative of their 
employees;

c. Employers may not discriminate in matters of employment 
against or in favor of any employee because of exercise 
or non-exercise of rights to engage in protected activity-
i.e., membership or non-membership in, support or non-
support of, labor organizations;

d. Employers may not discriminate against any employee for 
filing charges or testifying in proceedings under the Act; and

e. Employers may not refuse to bargain in good faith with 
an appropriately recognized or certified bargaining 
representative of employees.

Union unfair labor practices are the following:
a. Unions may not restrain or coerce employees with respect 

to protected activity;
b. Unions may not restrain and coerce employers in selection 

of their representatives for bargaining purposes;
c. Union may not cause or attempt to cause discrimination 

against an employee for exercise or non-exercise of the 
right-to engage in protected activity;

d. Unions may not refuse to bargain in good faith with an 
employer for whose employees the union is the bargaining 
representative;

 e. Unions may not engage in prohibited strikes and boycotts;
f. Unions may not impose excessive or discriminatory 

membership fees;
g. Unions may not engage in featherbedding; and
h. Unions may not strike or picket health care institutions 

without giving timely notice (10 days).

 Additionally neither employers nor unions may enter into hot 
cargo agreements—agreements under which an employer and 
a union agree that the employer will not do business with other 
employers.  The “hot cargo” unfair labor practice is frequently 
an issue involved in the subcontracting provisions of collective 
bargaining agreements.

Appendix V
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 D. Construction Industry in Particular

 The above is a very basic summary of the operative provisions 
of the Act.  All of them apply to the construction industry, but 
some have more frequent and more significant impact on the 
construction industry than on any other industry.  The following 
paragraphs discuss the Act and the construction industry in more 
detail.

 1. Establishment of Bargaining Relationship in the  
  Construction Industry

 The means of establishing exclusive representative status for 
bargaining discussed above apply to the construction industry.  
As noted, the two most common of these are 1) voluntary 
recognition and 2) certification after an election.  Each of these 
means is dependent uon the union attaining majority status and 
proving to the employer’s and/or the Board’s satisfaction that the 
uinon enjoys such majority status.

 Those two means of initiating exclusive representative status 
are frequently not resorted to by unions seeking bargaining 
rights in the construction industry.  That is because Section 8(f) 
of the Act specifically permits an employer primarily engaged 
in teh construction industry to enter into a collective bargaining 
agreement with a union without any showing of majority status 
by the union.  Such an agreement may:

a. provide for mandatory union membership after the seventh 
day of employment;

b. provide for the employer to give the union advance notice 
of any vacancies that exist and even provide for exclusive 
union referral of applicants;

c. establish minimum training experience, or longevity levels 
with the emplyer or in the industry or geographical area 
which must be met by all applicants for employment.

 Section 8(f) was written for the construction industry because 
of the historically relatively short duration of employment of any 
given individauls on many construction projects.  Construction 
projects typically are not permanent locations for work --a 
contractor’s work is frequently completed in only a few months.  
The Board’s election machinery is cumbersome when applied to 
a project that will only last a few months since, after completion 
of a project or a phase of a project, employees are typically 
released and frequently many new employees are hired for the 
next project or the next phase.  This means that permanent 
certification or recognition of a union is inappropriate because of 
the loss of “majority” status of the union among employees from 
project to project or during the term of a project.

Appendix V
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Appendix V  Once a project is awarded to a contractor or group of 
contractors and either before or after work on the project has 
begun, contractors may be approached by unions representing 
employees in the trades to be employed on the project and 
asked to sign collective bargaining agreements.  It is legal for a 
construction company to sign such agreements even if it has not 
hired any employees for the project - but only because of Section 
8(f).  It is also legal for a construction company to refuse to sign 
such agreements if it does not want to sign them.  However, as a 
practical matter, refusing to sign may result in picketing problems 
that will be discussed later.

 Some agreements entered into this way are “project” 
agreements that have no application to employees at a 
headquarters facility or on other construction projects.  However, 
they need not be.  It is sometimes wise to insist that any 
agreements signed be restricted to given projects to avoid 
disputes in other regions when new projects are in progress or 
are to begin.

 2. Effect of Section 8(f) Agreements
 There are very important differences between contracts signed 
pursuant to Section 8(f) relationships and contracts signed after 
collective bargaining negotiations with a union recognized or 
certified under Section 9(a).  Contracts signed after negotiations 
with Section 9(a)  recognized or certified unions prevent, or 
act as a bar to, recognition or certification of another union as 
representative of those same employees during the term of the 
contract.  Contracts signed pursuant to Section 8(f), with no 
demonstration of majority status on the part of the union, do not 
prevent the filing of petitions for elections with the Board that 
could lead to certification.  Contractors need to be aware that 
merely signing a Section 8(f) agreement does not mean that 
they are free from going through a Board election.  A Board 
election that results in certifying a union as the representative 
of employees will not necessarily be limited to one construction 
project.
 Another very important difference between Section 8(f) and 
Section 9(a) relationships was announced by the Board in the 
case of John R. Deklewa & Sons, 282 NLRB No. 184, 124 LRRM 
1185 (1987).     In Deklewa, the Board noted that a contractor in a 
Section 9(a) relationship with a union has an obligation to bargain 
with that union for a new collective bargaining agreement upon  
the expiration of an existing collective bargaining agreement; but,  
the Board held, a contractor in a Section 8(f) relationship has no 
continuing duty to bargain with the union upon the expiration of 
any existing collective bargaining agreement.  Because of the 
change in the law brought about by the Deklewa decision in
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1987, construction trade unions have since resorted much more 
frequently to traditional campaign and election tactics in an effort 
to become recognized or certified as majority representatives of 
employees of construction contractors.  While election petitions 
involving construction contractors and unions were extremely 
rare before 1987, they have become almost commonplace as 
the construction industry unions seek to avoid the possibility that 
construction contractors will decide to go “open shop” upon the 
expiration of 8(f) collective bargaining agreements.

 3. Filing of Unfair Labor Practice Charges
 Construction contractors are frequently faced with unfair labor 
practices committed by unions.  Many of these involve illegal 
picketing of a construction site.  Such picketing, whether or not it is 
legal, and some practical responses to it, are discussed elsewhere 
in this booklet.  Contractors must be prepared for the fact that 
merely telling a union that it is committing an unfair labor practice is 
not likely to cause the union to stop doing so.
 Usually, the only legal procedure available to stop illegal union 
conduct that is an unfair labor practice is to file an unfair labor 
practice charge with the Board.  A contractor whose employees 
have stopped work in response to unlawful picketing is generally 
not entitled to go into court and enjoin the work stoppage even if 
the contractor’s collective bargaining agreement has a no-strike 
clause.  This is because the strike is likely a sympathy strike which 
is usually not enjoinable, and because the activity involved is likely 
an unfair labor practice and the law provides that only the Board 
can decide unfair labor practice cases in the first instance.
 An unfair labor practice charge is initiated by completing a 
form and filing it with the proper Board regional office.  Forms are 
available from all Board regional offices.  Any person, not just the 
employer who is being picketed or the employer whose employees 
have honored the picket line, may file the charge.  (NLRB Rules 
and Regulations, Section 102.9)
 Secondary boycott charges, recognition picketing charges and 
jurisdictional dispute charges are considered “priority” charges.  
The Board attempts to complete its investigation of such charges 
within 72 hours after their filing.  Additionally, if the investigation 
provides the investigator with reasonable cause to believe that 
certain of these unfair labor practices are occurring, the Board may 
seek an injunction to halt the conduct pending a final decision.  In 
some cases, secondary boycotts for example, the Board must seek 
an injunction if it has reasonable cause to believe an unfair labor 
practice is being committed.
 As a practical matter, contractors should understand that the 
Board does not enjoy filing suits for injunctive relief against unions. 

Appendix IV
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- Summary of any phone conversations with 
contractors or union business agents.

- Any other conversations with contractors or 
union business agents--remember, at every 
opportunity, ask “What will it take to get this 
situation resolved?”

- Other communications (letters, telegrams, etc.)
I. Identify witnesses who have first-hand knowledge 

(eyewitnesses or earwitnesses) to any or all of the 
above.  Take these witnesses with you to the Board.



Appendix IV For this reason, in addition to the 72-hour rule, the Board requires 
the employer filing the charge to provide the evidence of the 
violation to the Board quickly.  If the employer fails to do so quickly 
enough, the Board may take the position that it is excused from 
complying with the 72-hour rule because the matter is not really an 
emergency after all.  Therefore, before filing a charge, a contractor 
should already have collected its evidence (see Appendix IV for 
a listing of some types of evidence to collect).  A contractor must 
be prepared to have witnesses available to talk to the Board 
investigator in person.

 If the Board decides there is reasonable cause to seek an 
injunction, the contractor’s witnesses will have to appear in court 
and testify--you must be prepared for this.

II. PROBLEM:  STRIKES, PICKETING AND BOYCOTTS
 Lawful and unlawful construction site strikes, picketing and 
boycotts do occur.  At the outset, it is important to distinguish 
between strikes and picketing.  A strike is a negative action--a 
withholding of services.     Picketing is an affirmative action--the 
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What You Should Do Before Filing an 
Unfair Labor Practice Charge

1. You do not need an attorney to file an unfair labor practice 
charge.  It is usually advisable to have an attorney, 
however, because of labor attorneys’ familiarity with 
National Labor Relations Board processes and personnel.

2. Whether or not you employ an attorney, you need to 
collect significant information before filing an unfair labor 
practice charge.  When you file it, you will need to take this 
information, and your witnesses, with you.

3. Information to collect:
A. Names and addresses of the project and project 

owner.
B. Names and addresses of all contractors on the 

jobsite, and copies of their construction contracts or 
at least the dollar value of each of their contracts.

C. Names and addresses of all unions, and their 
business agents, involved on the jobsite or in the 
picketing.

D. Names and addresses of any pickets you can identify.  
Make an effort to find out names and addresses of 
pickets from other contractors if you do not know the 
pickets yourself.

E. Language (exact language) of any picket signs, with 
photographs if possible.

F. Copy of a site diagram, showing entrances and 
locations of reserved gates, if established.

G. Copies of written notices sent to contractors and 
unions regarding the establishment of the reserved 
gate system.

H. A chronological sequence of events.
- When did the pickets first appear?
- How many were there?
- How many times have they been there?
- How long have they been there each time?



Appendix IIIpatrolling of a jobsite, usually by individuals carrying picket signs, 
advertising a dispute with an employer.  An individual employee 
may go on strike, and not picket.  An individual may picket the 
employer, but if the individual is not employed by the employer, 
he/she is not on strike.

 Work on construction jobsites may be interrupted by picketing 
in support of strikes or boycotts.  Such picketing occurs in a 
variety of circumstances for a variety of reasons.  Some picketing 
at construction jobsites is lawful and must be permitted although 
it may be limited in scope.  Other such picketing is unlawful and 
steps must be taken to stop it.

SOLUTION:

 The first source to examine to see what can be done to 
prevent or stop interference with the progress of the project is the 
contract of the contractor that is the object of the picketing.  Many 
times a clause in such a contract will give a general contractor or 
construction manager the leverage to order the contractor being 
picketed to solve the problem immediately or face cancellation of 
its contract for the work.

 If this is not possible or practical, the only remaining solution 
to the problem of picketing is to become familiar with the limits 
of a union’s lawful rights to picket and with an employer’s lawful 
rights to respond to picketing.  The following is a discussion of 
the different forms such picketing may take and of the limitations 
that the Board and the courts have placed on the union’s rights 
to picket at construction sites.

 A. Types of Picketing

 Regardless of its object, picketing at a construction site 
usually looks the same to an observer.  However, the object, or 
purpose, of any given picketing activity determines the type of 
picketing involved and calls into play the appropriate set of lawful 
standards used to regulate such picketing activity.  The types 
of picketing usually encountered are:  1) Recognition Picketing, 
2) Informational Picketing, 3) Area Standards Picketing, 4) 
Secondary Boycotts and 5) Jurisdictional Picketing.  Each of 
these will be defined and discussed in the following sections and 
possible contractor responses to each type will be suggested.

 B. Construction Site Picketing:  Picketing for Recognition

 Recognition Picketing is picketing by a union to require 
or force an employer to recognize the Union as the collective 
bargaining agent for the employer’s employees on the jobsite.  
Such picketing is unlawful if:
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This Gate is Reserved for the 
Exclusive Use of (names of neutral 

companies) Their Employees, 
Suppliers, and Other Visitors.

No Other Persons are 
Permitted to Use This Gate.

 Gate Sign to erect at gate to be used by all companies not 
involved in the dispute with the picketing union.  (Neutral Gate).



Appendix III 1. The employer’s employees are already represented by 
another union (8(b)(7)(A)), or

2. There has been a Board conducted election within the 
previous twelve months (8(b)(7)(B)).

EXAMPLES:

 Situation No. 1:  Non-Union (NUC) is a subcontractor of 
General Contractor (GC) on a construction project.  Two months 
ago, Union A lost a Board election to be the representative of 
NUC’s employees.  Union A shows up on the project with a picket 
line carrying signs demanding that NUC recognize and bargain 
with it.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(B).  It may be filed by any person.  
The process is described above in Part I, Section D(3) and in 
Appendix IV.

 Situation No. 2:  Same facts as Situation No. 1 except that 
Union B is the union to picket demanding recognition from NUC.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(B).  It may be filed by any person.

 Situation No. 3:  Assume that Union A won the Board election 
and now has a contract with NUC.  Union B pickets and demands 
recognition.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(A).  It may be filed by any person.

 Absent a recent election or an agreement with a union, 
recognition picketing is lawful so long as it does not continue 
beyond “a reasonable period of time not to exceed 30 days 
without the filing of a representation petition” (8(b)(7)(C)).  Once 
a petition has been filed, such picketing may continue until a valid 
election has been held.

EXAMPLES:

 Situation No. 4:  NUC is a subcontractor of GC on a 
construction project.  NUC does not have a collective bargaining 
agreement with any union.  It is therefore a non-union or open 
shop contractor.  Union A shows up on the project with picket 
signs demanding NUC recognize and bargain with it.  No petition 
for an election is filed.  NUC recognizes and begins bargaining 
with Union A after three days of picketing.
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This Gate is Reserved for the 
Exclusive Use of XYZ Construction 

Company, its Employees, 
Suppliers, and Other Visitors of XYZ 

Construction Company.

Such Persons May Not Use Any Other 
Entrance to This Project.

No Other Persons are 
Permitted to Use This Gate.  All Other 

Companies, Their Employees, Suppliers and 
Visitors are to Use  (here insert name 

and/or location of other gate).

 Gate Sign to erect at entrance to be used by all companies 
with which union has a labor dispute (Reserved Gate).



Appendix III Legal Conclusion:  This picketing was lawful.

 Situation No. 5:  Same facts as Situation No. 4 above but 
NUC does not recognize the Union and picketing continues.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(C).  It may be filed by any person.

 Situation No. 6:  Same facts as Situation No. 4 above except 
NUC or Union A files a petition for an election with the Board.

 Legal Conclusion:  This picketing is lawful until the election 
is conducted.  If any person files a Section 8(b)(7)(C) unfair labor 
practice charge with the Board and NUC files an election petition 
with the Board, an expedited election procedure will be followed.

Because in most situations the picketing union really does not 
want an election, such picketing is often disguised as picketing 
for another purpose:

1. Informational Picketing.
2. Area Standards Picketing.
3. Picketing to protest an alleged unfair practice.

 Area Standards Picketing is not specifically addressed in 
the National Labor Relations Act.  However, the Board and the 
courts have determined that maintaining area wage standards 
is a legitimate union objective and have held that picketing in 
support of that objective is lawful activity.  Accordingly, picketing 
to inform employees and the public that a given employer does 
not pay its employees an amount equivalent to area wage and 
fringe standards is permitted to continue indefinitely; it is 
considered to be in support of a dispute between the union and 
that employer.
 Whenever this occurs, attempts should be made to determine 
if the picketing union is really protesting the employer’s wage 
standards.  If the union has made no attempt to find out what the 
employer pays its employees, recognition may be the actual object 
of the picketing.  Similarly, if the employer does pay its employees 
the area standard, and if the union knows it, recognition may be 
the real object of the picketing.  If recognition is only one of many 
objects, the picketing may be limited to no more than thirty (30) 
days without the filing of a petition.  The types of questions to be 
answered to try and detect a recognitional object of the picketing 
are:

1. Did the union contact the contractor, or anyone else, 
to find out what the contractor’s wage and benefit levels 
were?  If not, the picketing may not be area standards.
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Appendix III 2. What do the picket signs say?  They may imply a 
recognitional object.

3. Before the picketing began, did the union ask the 
contractor to recognize it or to sign an agreement? If so, 
the picketing may not be area standards.

 All the clues must be examined to see if an object of the 
picketing is recognition as bargaining representative.

 Informational Picketing is sometimes difficult to distinguish 
from area standards picketing.  Informational picketing is, 
however, defined in the National Labor Relations Act.  The 
same section of the Act that prohibits picketing for recognition or 
organization for more than thirty (30) days without the filing of a 
petition (8(b)(7)(C)) also states:

Nothing in this paragraph (C) shall be construed to prohibit 
any picketing or other publicity for the purpose of truthfully 
advising the public (including consumers) that an employer 
does not employ members of, or have a contract with, a 
labor organization, unless an effect of such picketing is 
to induce any individual employed by any other person 
in the course of his employment not to pick up, deliver 
or transport any goods or not to perform any services.  
(emphasis added)

 Therefore, picketing that is directed to the public informing 
the public that the employer does not have a contract with the 
picketing union is lawful and may continue indefinitely as long 
as it does not cause employees of any other employer to cease 
work or fail to pick up or deliver goods to the picketed premises.

 The activity of the picketing union must be examined to see if 
the real object of the picketing is to reach the public.  If it is not, and 
if it is directed at employees for a recognitional or organizational 
purpose, then the picketing may be limited to no more than thirty 
(30) days without the filing of a petition.  Additionally, picketing for 
the purpose of advising the public is not Informational Picketing 
if it has the effect of causing employees to stop work or to fail to 
pick up or make deliveries.

 Determining whether picketing at a construction site is Area 
Standards Picketing or Informational Picketing is sometimes 
difficult.  It is advisable to contact labor relations counsel when 
any picketing at a construction site begins so that the factors 
to be considered in determining whether the picketing is really 
disguised recognitional or organizational picketing are all taken 
into account. - 13 -Appendix III  Page 1



Appendix II If sufficient evidence can be gathered to show that one of the 
real objects of such disguised picketing is to require recognition, 
then such picketing can be stopped (by Board processes) after 
30 days if a petition for an election has not been filed.

 Normally, this point is not reached, however.  The union, by 
picketing the common situs (jobsite of two or more contractors 
with construction employees on the job), is actually attempting 
to coerce recognition or the removal of the non-union employer 
from the job by enmeshing the employees of neutral employers in 
its dispute with the non-union employer.  Such conduct is called 
“secondary” and is unlawful under the National Labor Relations 
Act and will be discussed in the next section.

 C. Construction Site Picketing -- Secondary Boycott

 In the construction industry, picketing for organization and 
recognition frequently involves the law concerning secondary 
boycotts as well.  Secondary boycott is the term usually used to 
describe a situation in which a union pickets, strikes or threatens 
or induces employees or individuals to withhold service where an 
object is to force or require one employer to cease doing business 
with another employer or person.  The question involved in these 
cases is whether the boycott, picketing, threat or whatever is an 
attempt to involve a neutral (secondary) employer in a labor 
dispute between the union and a primary employer (the one 
with whom the union has its dispute).

 There are many ways these situations can develop.  In the 
construction industry it is usually where several contractors 
or subcontractors are working on one construction site.  This 
gives rise to what is commonly known as the common situs 
picketing problem.  Typical cases have union and non-union 
subcontractors working side by side on one construction site.  
A union picks a non-union subcontractor and pickets the entire 
construction site claiming:

1. The non-union subcontractor does not pay union scale; or
2. The non-union subcontractor will not recognize the union -  

remember, this is lawful, at least for a reasonable period 
of time; or

3. The non-union subcontractor committed unfair labor 
practices.

 The union subcontractors’ employees respond by walking off 
the job and work on the project stops.
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Procedure for Monitoring Separate Gates

 In order to insure that union picketing will be restricted to the 
reserved gate, all gates must be carefully monitored to prevent 
contamination of the neutral gate(s).  If primary employer (the 
employer with whom the picketing union has a dispute) traffic 
is allowed through a neutral gate, the union’s right to picket will 
extend to the contaminated gate.  

 A monitoring station should be established at each of the 
entrances to the site.  These stations should be manned at all 
times when the site is open. All vehicles entering the site should 
be required to check in with the guards.  The stations should 
be positioned so that the guards have a clear view of all traffic 
attempting to enter at their gate.  Optimally, swinging gates 
should be installed to prevent unauthorized entrance through the 
reserved and neutral gates.   

 Ideally, a car pass card system should be put in place to allow 
the guards to determine who may properly enter at each gate.  
Each gate should be assigned a different color card.  Cards of 
such colors should be placed in the window of each car entering 
the site.  The cards should be large enough that they are easily 
visible to the guards while in the monitoring stations.  

 Each card should be clearly marked with either an identification 
number or the letter “V.”  Identification numbers should be 
assigned to the employees and other regular visitors of each 
of the contractors working on the site.  A list of these numbers 
should be kept on file.

 Occasional visitors must also be required to check in and out 
of the site.  When they check in, the guards should supply them 
with the appropriate color of card, marked with the letter “V.”  
After assigning the proper card, the guards should either admit 
them or direct them to the appropriate gate.  As they exit through 
their assigned gate, visitors should check out with the guard and 
return the card.



Notification	To	All	Concerned

 There is more to establishing separate gates than the physical 
implantation of signs.  All affected parties must be notified.  All 
unions represented on the job should be notified, by some written 
method that can be proven to have been delivered (such as 
facsimile transmission, e-mail or telegram).  Other contractors, 
their employees, suppliers, and vendors should also be notified 
in some manner.

 1. Example	Notification	 to	All	Unions	That	Are	Party	To	 
  The Dispute

Dear Sir (BA):

Effective (date and time) a reserved gate will be in effect for (name 
of contractor with whom the union has a dispute), its employees, 
suppliers, vendors, and visitors.  This entrance is located at (give 
exact location).  The sign at this entrance reads as follows:

This entrance is reserved for the exclusive use by (identify 
contractor), its employees, suppliers, vendors, and visitors.  
No others are to use this entrance.

 You are expected to confine your activities to this location.

     Sincerely,

 2.	 Example	Notification	To	All	Unions	Not	A	Party	To	The	 
  Dispute
Dear Sir:

Effective (date and time) a neutral gate has been established 
for (list all contractors not party to the dispute), their employees, 
suppliers, vendors, and visitors.  The sign at this entrance reads 
as follows:

This entrance is reserved for the exclusive use by (list 
contractors), their employees, suppliers, vendors, and 
visitors.  No others are to use this entrance.

 Please instruct your members to use only this entrance.

     Sincerely,

 It is imperative that all contractors, suppliers and vendors 
be informed as to which entrance to use.  Similar letters or 
telegrams should be sent to them.  As an alternative to facsimile 
transmissions, telegrams or e-mails, hand-delivered letters may 
be used if there are witnesses to the delivery.

EXAMPLE:

 Situation No. 7:  GC is the general contractor/construction 
manager on a construction project.  Is-Union Company (IUC), 
Still-Union Company (SUC) and Non-Union Company (NUC) are 
subcontractors of GC or are prime contractors on the project.  IUC 
and SUC are union contractors; their employees are represented 
by Unions A and B, respectively.  NUC is a non-union contractor.  
Union C establishes a picket line at the project demanding that 
NUC recognize and bargain with it as representative of NUC’s 
employees.  All employees of IUC and SUC walk off the job in 
response to the picket line of Union C.

 Legal Conclusion:  Under these facts, the picket line may be 
lawful.  The dispute between Union C and NUC is bona fide--it 
is recognition picketing.  Remember, picketing for recognition is 
lawful for up to 30 days without filing of a petition for an election.

 Since the picketing may be lawful because of a bona fide 
dispute between the union and the primary employer, the problem 
for the rest of the contractors is how to get their employees back 
to work.  Usually the employees will not return if they need to 
cross a picket line.  What steps can be taken to get the other 
employees back to work when the picketing may be lawful and 
cannot be stopped immediately?

 The Board has set up a test, a set of rules, to determine 
the conditions and limitations under which picketing of one of 
several employers at one location is permissible.  The basis for 
the Board’s test is that it is unlawful under Section 8(b)(4) of 
the Act for the union to appeal to the employees of the neutral 
(secondary) employers to stop work.  This is because the object 
of such an appeal would be to cause the secondary employers to 
stop doing business with the primary employer.

EXAMPLE:

 Situation No. 8:  Same facts as in Situation No. 7 except 
Union C tells IUC, SUC and also GC that if NUC does not sign 
a contract with Union C, Union C will keep all employees of IUC 
and SUC off the job until NUC is removed from the job.

 Legal Conclusion:  This is an attempt to cause GC, and 
maybe IUC and SUC, to cease doing business with NUC.  It is 
unlawful.  An unfair labor practice charge should be filed with the 
Board alleging a violation of Section 8(b)(4)(B).  It may be filed by 
any person.
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Appendix II How can you prove that this is one of Union C’s objectives if 
Union C will not say so but just continues picketing?  The Board’s 
test can be used to flush out this object even where the union on 
the surface does not direct its activity at the secondary employers 
or their employees.

 The Board’s test is called the Moore Dry Dock test.  (See 92 
NLRB 547 at 549).  It provides that picketing a common situs 
(site) is lawful if it satisfies the following criteria:

1. The picketing must be strictly limited to the times when the 
situs of the dispute is located on the secondary employer’s 
premises (or the common situs).

2. At the time of the picketing the primary employer must be 
engaged in its normal business at the site.

3. The picketing must be limited to places reasonably close 
to the site of the dispute -- the primary employer.

4. The picketing must disclose clearly that the dispute is 
with the primary employer.

 This rule suggests several questions that must be answered 
to determine if the picketing violates the secondary boycott 
provisions.

1. Picket Signs - do they clearly identify the primary 
employer, i.e., employer with whom the union has a 
dispute? See examples in Appendix I.

2. Is there direct evidence of the union’s attempt to involve 
neutral employers or employees in the dispute?  Such as:
(a) Statements to other employees.
(b) Statements to other employers.
(c) Fines of supervisors or other union personnel working 

behind picket lines.
(d) Statements of pickets or business agents - ask them:  

“What will it take to resolve the dispute?”

 Additionally, there are established techniques to use if the 
above questions do not provide the answer.  The two most 
common ones are the Reserved Gate and the Separate Work 
Schedule for the primary employer.  Each will be described in 
detail below.

Procedure for Establishing Separate Gates

 Determine before work commences the best place to establish 
the reserved and neutral gates.  If entrances already exist but are 
close together or are along the same frontage, consider creating 
an additional entrance.  You are not restricted to one reserved 
and one neutral gate.  As a practical matter, however, keep them 
to a minimum.

 Choose entrances that are the maximum distance from each 
other and preferably not along the same public road.  However, if 
you have no choice, make the first entrance the neutral gate, the 
second entrance the reserved gate.  This precludes craftsmen 
not a party to the dispute from having to drive by the pickets 
before entering their work area.

 It is not wise to establish the reserved gate in an isolated area 
hidden from the general public.  The Board looks unfavorably on 
such tactics.  The union has a right to public recognition.

 If the entrance or gate is not obvious, such as a paved road 
entering the premises, you can establish an entrance by placing 
barrels or other objects a reasonable distance apart.  It is 
important to define and limit the size of the reserved entrance 
because those picketing are allowed to roam a reasonable 
distance beyond it in either direction.  This could be crucial if 
geography mandates close proximity of the gates.

 Sign Construction - (Suggested)
1. Use 4” x 4”s for posts – 12’ to 14’ in length.
2. Use 3/4” to 1” plywood, 4’ x 8’ minimum.
3. Bolt plywood to posts using large washers on both sides.
4. Bottom of actual sign (plywood) should be at the six foot 

(6’) level.  This will allow the sign to be seen and read even 
though someone is standing in front of it.

5. Paint the background in white.  Put a border (preferably 
black or red) around the sign for contrast.  The lettering 
should be in black or dark blue, except for the bottom line, 
“no others are to use this entrance.”  This should be in 
red.  Wording for signs to be used on reserved and neutral 
gates appears in Appendix III.
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Appendix I

To Members of the 

Public Only

This Job is Unfair

Local 101, Hard Headed Workers

 The above picket sign does not satisfy the Moore Dry dock 
test in that it does not identify the employer with whom the union 
has a dispute.  Carrying it on a picket line is probably unlawful 
under Section 8(b)(4)(B) of the Act, but additional facts must be 
known to prove a violation.  If it causes employees on the job to 
stop working or to refuse to enter the site, the Board will probably 
find a violation of the Act is occurring.

 1. The Reserved Gate

 To make use of this technique the primary employer with 
whom the picketing union has a dispute must be determined.  
Then a gate or entrance should be established for the exclusive 
use of the employees, suppliers and visitors of that employer.  
This reserved gate or entrance should be as far from all other 
entrances to the construction site as possible without making it 
hidden from public view or practically inaccessible since the union 
has the right to public recognition.  Notice of the establishment 
of the separate gate should be sent to the picketing union and all 
unions and contractors on the jobsite (see Appendix II).

 The reserved gate should be marked with a large sign easily 
readable from the roadway by which employees or suppliers of 
the employers on the project approach the site.  The sign should 
state:

(See also p. Appendix III Page 3)

 A corresponding sign should be placed at the gate for the 
neutral employers (those who do not have a dispute with the 
union):

(See also, p. Appendix III Page 4)

 Once these gates have been established (see Appendix II) 
and are used as marked, the union must restrict its picketing 
to the gate reserved for the primary employer.  If it does not, this 
is evidence of an unlawful object under Section 8(b)(4) and the 
Board, upon filing of a charge, can seek to enjoin the unlawful 
picketing.

“This Gate is Reserved for the Exclusive Use of 
(name of primary Co.), Its Employees, Suppliers and 

Other Visitors of (name of primary Co.)

Such Persons May Not Use Any Other 
Entrance to This Project.

No Other Persons Are Permitted 
to Use This Gate.”

“This Gate is Reserved for the Exclusive Use of 
(names of neutrals), Their Employees, Suppliers and 

Other Visitors of (names of neutrals.)

No Other Persons Are Permitted 
to Use This Gate.”

Appendix I  Page 7 - 17 -



Appendix IEXAMPLES:

 Situation No. 9:  Same facts as in Situation No. 7 above.  After 
the picketing by Union C begins, GC establishes two separate 
entrances to the project.  (See p. 1 of Appendix II).  At Reserved 
Gate, a sign is erected stating that it is reserved for the exclusive 
use of NUC.  At Neutral Gate a sign is erected stating that it is 
for the exclusive use of GC, IUC and SUC.  A telegram, e-mail, 
or facsimile letter (fax) (some writing that can be proven to have 
been delivered) is sent to all contractors and all three unions 
informing them of the location of the separate gates and that the 
reserved gates are effective immediately.  Union C continues 
picketing at both gates.

 Legal Conclusion:  Union C’s picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(4)(B).  It may be filed by any person.

 Situation No. 10:  Same facts as Situation No. 9 above, 
except that Union C, pickets only Reserved Gate after receiving 
the telegram.

 Legal Conclusion:  Union C’s picketing may continue to be 
lawful, recognitional picketing.

 Situation No. 11:  Same facts as Situation No. 9 above.  
When Union C continues picketing at both gates, an unfair labor 
practice charge is filed with the Board.

 Legal Conclusion:  The Board will investigate the facts and 
should do two things--issue a complaint against Union C for 
secondary activity and proceed to federal court for an injunction 
to prevent picketing of Neutral Gate.

 Caveat in Reserved Gate Cases:

 GATES MUST BE KEPT “UNCONTAMINATED” OR 
“SANITARY”--FAILURE TO DO SO CAN JEOPARDIZE AN 
UNFAIR LABOR PRACTICE CHARGE AND ALLOW THE 
UNION TO PICKET THESE CONTAMINATED ENTRANCES 
LAWFULLY.

 Remember, it is the union, or neutral, gate that must be kept 
uncontaminated.  As a practical matter, the only way to ensure 
noncontamination is to station someone at the union gate to ask 
everyone who seeks to come through it:

 1. “which contractor do you work for?” or

To Members of the 
Public OnlyThis Company, Does Not Have A 

Contract With or Employ 
Members of Local 101

 If there is more than one contractor on the jobsite, this sign 
does not satisfy the Moore Dry Dock  test, since it does not 
identify by name the employer with whom the union has a 
dispute.  Its use should be found to constitute recognitional or 
secondary picketing notwithstanding its attempt to disguise the 
picketing as directed at the public only, especially if it causes any 
employee or supplier to refuse to work on the jobsite.
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To Members of the 

Public Only

This Company, XYZ Construction Company, 

Does Not Have A Contract With or Employ 

Members of Local 101

 This picket sign identifies the contractor with whom the union 
has a dispute and even identifies the nature of the dispute.  The 
dispute is recognitional or organizational.  Despite the fact that it 
says it is addressed only to the public, the Board should have no 
trouble finding it to be recognitional or organizational picketing.  
However, if it does not have the effect of causing employees 
either to stop work or fail to make deliveries it may be lawful 
informational picketing.

 2. “which contractor are you delivering to?” or
 3. “which contractor are you coming to visit?”

 Ideally, you should require those entering to sign and state 
their purpose.  See Appendix II for a discussion of a system for 
monitoring separate gates.

 Situation No. 12:  Same facts as Situation No. 11 above, 
except that after the charge is filed, an employee of NUC enters 
the project site to work through Neutral Gate.

 Legal Conclusion:  Neutral Gate has now been 
“contaminated” and the Union may successfully argue that it 
can continue to picket at Neutral Gate.

 Situation No. 13:  Refer to page 2 of Appendix III.  The 
separate gates are established as in Situation No. 9.  The parties 
are also the same.  Union C pickets at the unmarked entrance to 
the premises on which the project is located.

 Legal Conclusion:  Reserved Gate is a 100 percent effective 
way for Union C to communicate its dispute with Contractor C to all 
of Contractor C’s employees and suppliers.  So is the unmarked 
gate where Union C has chosen to picket.  However, choosing 
this unmarked gate enmeshes employees and suppliers of GC, 
IUC and SUC and is therefore, unlawful; Union C’s picketing is 
unlawful because it is not confined to Reserved Gate.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(4)(B).  It may be filed by any person.

 What do you do when the picketing union confines its picketing 
to the reserved gate but the employees of the other contractors 
stay off the job anyway?

 This can happen when the unions that represent these other 
employees say their members will not “work behind” any picket 
line.  If they say this, and their members refuse to come to work, 
they are engaging in a secondary boycott prohibited by Section 
8(b)(4)(B).  An unfair labor practice charge should be filed against 
each union involved.  Such may be filed by any person.

 However, this can happen without any overt reference to the 
union’s response to the picket line.  For example, all unions report 
that their members are “sick;” or the employees do not show up 
and no reason at all is offered.  If such action is in support of the 
picketing union’s dispute, it is a secondary boycott prohibited by 
8(b)(4)(B).  An unfair labor practice charge should be filed but 
there are obvious problems of proving what is behind the failure 
of the employees to show up for work.
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Appendix I There are two options in addition to the filing of an unfair labor 
practice charge.  One option is a lawsuit for damages.  Any 
contractor who is damaged by the union’s actions in keeping its 
members off the job can file a lawsuit against the union in federal 
court.  This lawsuit is to recover damages suffered as a result 
of the union’s action.  Additionally, the “discovery” procedures of 
the court system may produce the proof needed to establish the 
unfair labor practice.

 Option two is to hire replacement employees.  Any contractor 
whose employees do not report for work may hire other 
employees to take their places.  If the union refuses to supply 
new employees when the contractor calls for them, this is some 
evidence that the union is behind the failure of the employees 
to report and may assist in proving the unfair labor practice.  
Also, if the union refuses to supply people, the contractor may 
hire anyone it pleases.  When the contractor begins hiring new 
employees, it can inform the “striking” employees that they are 
being replaced.  He can also tell the union and the nonworking 
employees that if it turns out that they are engaging in a 
secondary boycott, they will be fired when the contractor learns 
of it.  Obviously, these are extreme measures and before they 
are undertaken, labor relations counsel should be consulted.

 2. Separate Work Schedule of Primary
 Remember, under the Moore Dry Dock test, if a primary 
employer is not present or engaged in “normal operations” when 
picketing occurs the union’s picketing is probably for a secondary 
objective.  Separate work schedules are useful when reserved 
gates are not practical or feasible or where unions take the 
position of refusing to work behind any picket line if it is on any 
gate to the project.  Picketing can be confined to the different 
work schedule of the primary employer(s).  It is critical that 
the union be notified of the work schedule change.  The work 
schedule change must be adhered to in a consistent, regular 
fashion.

EXAMPLES:
 Situation No. 14:  Again, we have GC as general contractor/
construction manager with subcontractors IUC, SUC and NUC.  
IUC and SUC are union.  NUC is not.  Union C wants recognition 
by NUC.  The project is a large remodeling job in an existing 
building completely surrounded on three sides by other buildings 
so there is only one possible entrance to the project.  Union C 
pickets that entrance and employees of GC, IUC and SUC do not 
cross the picket line.

LMN Construction Company does not 

Observe the Wages and Conditions 

Prevailing in the Local 101 Area 

Agreement
This notice is directed only to members of the public.  It is not 

directed to any employers or employees.  We do not 

want anyone to stop doing business with anyone.

Hard Headed Workers.  Local 101

 This picket sign may not announce lawful area standards 
picketing even if it states an accurate fact.  This is because 
LMN COMPANY would have to agree to the same exact wages 
and conditions of the Local 101 area agreement to satisfy the 
picketing union.  Doing so would be the same as recognizing 
Local 101 and, thus, the recognition picketing rules should apply.
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 Legal Conclusion:  Union C’s picketing is lawful, for up to 30 
days without filing a petition, because there is no other place for 
Union C to picket to communicate its dispute to employees and 
suppliers of NUC.

 Situation No. 15:  Same facts as Situation No. 14, except 
that GC orders that its employees and those of IUC and SUC 
shall work only between the hours of 7:00 a.m. and 3:30 p.m. 
and orders that employees of NUC shall work only between the 
hours of 4:30 p.m. and midnight.  GC also orders deliveries to 
any contractor to be made only at times when that contractor’s 
employees are working.  GC then sends an e-mail, telegram 
or facsimile letter (fax) to all contractors and all three unions 
informing them that this schedule is effective immediately.

 Legal Conclusion:  If Union C then pickets at any time other 
than between 4:30 p.m. and midnight, its picketing is unlawful 
and an unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(B).  It may be filed by any 
person.

 D. Construction Site Problem:  Secondary Consumer  
  Handbilling and Bannering

 A union tactic used more frequently in recent years to get 
around some of the secondary boycott provisions discussed 
above is consumer handbilling of secondary employers 
in circumstances in which picketing would be an unlawful 
secondary boycott.

 A special proviso to Section 8(b)(4) states, in pertinent part:

Nothing contained in [Section 8(b)(4)] shall be construed 
to prohibit publicity, other than picketing, for the purpose 
of truthfully advising the public, including consumers 
and members of a labor organization, that a product or 
products are produced by an employer with whom the labor 
organization has a primary dispute and are distributed by 
another employer, as long as such publicity does not 
have an effect of inducing any individual employed by any 
person other than the primary employer in the course of his 
employment to refuse to pick-up, deliver, or transport any 
goods, or not to perform any services, at the establishment 
of the employer engaged in such distribution. (emphasis 
added)

 

Appendix I

LMN Construction Company 

does not Observe Prevailing Wages 

and Conditions

This notice is directed only to members of the public.  It is 

not directed to any employers or employees.  We do not 

want anyone to stop doing business with anyone.

Hard Headed Workers.  Local 101

 This picket sign purports to announce information picketing 
in support of area standards.  It may be.  If the picketing union 
has made an effort to determine prevailing area standards 
and also the wages and conditions of employment of LMN’s 
employees, standards, it is area standards picketing and may 
continue indefinitely against LMN.  If reserved gates are set up 
and the union pickets the whole site so that employees of other 
contractors refuse to work, it is unlawful secondary picketing at 
any place except Reserved Gate.
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 In the late 1980s, the Supreme Court of the United 
States decided a case holding that handbilling by a union, 
unaccompanied by patrolling or picketing, at entrances to a 
shopping mall, with handbills urging consumers to boycott all 
stores in the mall because one of the mall tenants was using 
an open shop contractor for construction remodeling, was not 
unlawful because of the foregoing proviso to Section 8(b)(4).  
Thus, even though the employers targeted by the handbilling 
were secondary, and even though an object of the handbilling 
was clearly to cause secondary employers to pressure the mall 
tenant to cease doing business with the open shop contractor, 
the activity was allowed to continue and could not be enjoined 
under Section 8(b)(4)’s secondary boycott provisions.

 In a new trend beginning with multiple decisions issued by 
the Board in 2010 and 2011, the Board has declared it is also 
lawful for unions to hold banners or balloons at the entrances 
of employers that have business relationships with the primary 
employer with whom the union has a labor dispute. In this regard, 
the Board considers the display of banners or balloons to be 
closer to handbilling than picketing, assertedly because of the 
non-confrontational, non-coercive nature of stationary banners. 
Therefore, the Board has held even though the employers 
targeted by the bannering were secondary, and again even 
though the objective of the bannering was clearly to influence 
the employers to cease doing business with the union’s primary 
employer, unions have been allowed to conduct such activity.

 Employers who have been targeted by bannering or 
other forms of stationary signals should diligently record the 
circumstances and effects of such union activity. The Board 
has stated that bannering is lawful because it does not have the 
same confrontational or coercive effect as a traditional picket 
line. If the union uses banners as the equivalent of picket signs—
patrolling or creating barriers to enter or exit the employer—
such bannering may become picketing, in which case it would 
be subject to the general discussion about types of picketing 
dealt with in this booklet and may no longer be lawful. The Board 
has also noted that bannering may be unlawful if it disrupts the 
employer’s operations directly. Employers should take note of 
how many union agents hold the banners, how close the banners 
are to business entrances and exits, whether the union agents 
constantly move the banners, or if union agents verbally or 
physically engage employees or patrons.

Appendix I

Hard Headed Workers Local 

101 Protests Substandard 

Conditions On This Job

 This sign does not identify the employer with whom there 
is a dispute or who is supposed to be applying substandard 
conditions.  It does not satisfy the Moore Dry Dock criteria.  It 
does not even have a disclaimer stating it is directed to the public 
only.
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 Contractors working on new or remodeling construction of 
retail establishments, such as shopping malls, restaurants, 
hospitals, hotels, etc., may find that handbilling or bannering 
is directed at the owners or others associated with the project.  
Most of the solutions to secondary boycotts discussed above are 
not applicable to consumer handbilling or bannering activity and, 
in such cases, experienced labor counsel should be contacted to 
determine the appropriate course of action.

 E. Construction Site Picketing Problem: The Jurisdictional 
   Dispute

 Another picketing problem that occurs frequently at 
construction sites is picketing in furtherance of a jurisdictional 
dispute.  A jurisdictional dispute occurs when a union claims 
that work being performed on the construction site by employees 
who are not its members should be performed by its members.  
A jurisdictional dispute can occur when non-union employees 
are performing the work (in this context it is probably also 
recognitional or organizational in nature).  One can occur when 
employees of another contractor who has a contract with another 
union are performing the work.  One can occur when the union 
is one of several unions who have a contract with the contractor 
whose employees are doing the work and claims that the 
contractor assigned the work to the wrong union.

EXAMPLES:

 Situation No. 16:  General Contractor (GC) is the general 
contractor/construction manager on a construction project.  
Multi-Union Company (MUC) and One-Union Company (OUC) 
are subcontractors of GC.  MUC has a collective bargaining 
agreement with both Union A and Union B who represent different 
crafts.  OUC has a collective bargaining agreement with Union C.  
Zero-Union Company (ZUC) is also a subcontractor of GC.  ZUC 
is nonunion.  MUC assigns some work covered by its subcontract 
to Union A.  Union B claims it should be assigned to Union B.

 Legal Conclusion:  This is a jurisdictional dispute.

 Situation No. 17:  Same facts as Situation No. 16 except 
Union C claims the work should be assigned to its members 
working for OUC.

 Legal Conclusion:  This is a jurisdictional dispute.

Appendix I

 A blank picket sign does not satisfy the Moore Dry Dock 
criteria and is not lawful if it causes anyone to stop work or fail to 
make deliveries.
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 Situation No. 18:  Same parties as in Situation No. 16.  
However, Union D arrives on the scene and claims that work 
assigned to employees of ZUC should be assigned to members 
of Union D.

 Legal Conclusion:  This is a jurisdictional dispute.

 Situation No. 19:  Same parties as in Situation No. 16.  Union 
B claims that work assigned to employees of ZUC should be 
assigned to members of Union B.

 Legal Conclusion:  This is a jurisdictional dispute.

 In any of the above situations, any action, other than pursuing 
a contractual grievance and arbitration procedure, taken by a 
union to force or coerce a contractor to assign the work to the 
union’s members is an unfair labor practice.

1. A threat to shut down the job if the work is not reassigned 
is an unfair labor practice.

2. A threat to shut down another job if the work is not 
reassigned is an unfair labor practice.

3. A threat against another contractor to get that contractor 
to pressure the “offending” contractor to reassign the work 
is an unfair labor practice.

4. Picketing with the object of carrying out any of the above 
threats is also an unfair labor practice.

EXAMPLES:

 Situation No. 20:  Same facts as Situation No. 19 (where 
Union B which represents employees of MUC claims that ZUC 
should assign work to Union B’s members).  Union B tells ZUC 
that it will picket the job if the work is not assigned to Union B 
members, but does not picket.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 21:  Same facts as Situation No. 19 except that 
Union B pickets the job and tells ZUC it is because it wants the 
work assigned to Union B members.

 

B. Harassment and Interference by the Business Agent:  
The collective bargaining agreement should be reviewed 
to determine the business agent’s rights on the jobsite.  
Generally, the business agent is permitted on the jobsite 
to police an existing collective bargaining agreement or to 
negotiate a new one.  The business agent may not harass 
the contractor or interfere with employees in their work.  If 
he does, the contractor may take lawful steps to stop such 
behavior.

C. Jobsite “Jail House Lawyer:”  Employees may not avoid 
the available contractual grievance process and refuse to 
obey direct orders of supervisors or refuse to comply with 
the company’s work rules.  Employees may not resort to 
self-help (strike, work stoppage) in an attempt to establish 
and impose their own terms and conditions of employment.

D. Unproductive Employee:  This employee should be given 
progressive discipline (warning of what will happen if not 
more productive) supported by sufficient documentation to 
ensure consistency.

E. Safety conscious Employee:  Employees should be 
encouraged to follow proper channels and procedures in 
raising issues relating to jobsite safety.

F. Side Agreements With Union:  Side agreements may be 
used as a substitute for arbitration.  If a side agreement 
modifies a collective bargaining agreement, it should 
be in writing.  Side agreements necessarily affect the 
company’s past practice.  It should be understood that they 
have the potential of “locking” the contractor into a policy 
or practice that may be inappropriate at other projects.  
In other words, future enforcement of a policy in other 
situations on other projects may be made difficult because 
of the execution of a side agreement at one project.

CONCLUSION

 This document is no more than a summary of labor relations 
problems at the construction jobsite.  The interpretation and 
application of the rules of law that are generally stated herein 
should be the responsibility of management personnel of the 
company and/or its labor relations counsel.
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G. No decision should be made without consulting all of 
the parties involved in the incident.  Avoid the tendency 
to engage in “knee-jerk” responses.  Such responses are 
frequently improper.  After consultation, documentation 
should be compiled and carefully reviewed.

H. Before a decision on discipline is made, the collective 
bargaining agreement should be reviewed.  Also, the 
documentation on the incident should be compiled and 
carefully reviewed.

I. Before a decision is made, other contractor officials should 
be consulted in order to ensure that the decision will be 
consistent with the contractor’s past practice.

J. The decision should be communicated directly to the 
employee involved in a meeting with him.  The employee 
may have the right to have a union representative present 
during this meeting.  The right to representation (see F, 
above) at this meeting comes into play if any investigation 
of the underlying facts (questioning) takes place.

K. The manner in which the decision was communicated to 
the employee and the decision itself should be adequately 
documented in order to make a record for the contractor 
and to ensure consistency in the future.

L. Arbitration may be used to resolve on-site labor relations 
problems.  In the construction industry, expedited 
arbitration is also used in order to arrive at a quick 
resolution.  Thus, there should be no temptation to effect a 
“quick fix” in order to get rid of a problem that is bound to 
recur.

VII.  PROBLEM:  SOME JOBSITE LABOR RELATIONS SEEM  
 TO RECUR WITH GREAT FREQUENCY

DESCRIPTION AND SOLUTION:
A. Discipline of Union Steward:  The Union Steward 

should be treated no differently than any other employee.  
The Company must be careful not to discipline, or avoid 
disciplining, the Union Steward because of his union 
activities.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 22:  Same facts as Situation No. 19 except that 
Union B tells MUC that its members will stop working for MUC 
(i.e., strike) if the work is not assigned to Union B members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 23:  Same facts as Situation No. 19.  Union B’s 
members stop work on MUC’s work and say it is because it wants 
ZUC to award the work to Union B’s members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 24:  Same facts as Situation No. 19.  Union B 
tells ZUC that it will picket a job ZUC is working on in another city 
if the work is not assigned to Union B’s members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  So would be the carrying out of the actual picketing with 
or without the prior threat or warning.  An unfair labor practice 
charge should be filed with the Board alleging a violation of 
Section 8(b)(4)(D).  It may be filed by any person.

 Situation No. 25:  Same facts as Situation No. 16 (in which 
Union B claimed that MUC assigned Union B’s work to Union 
A).  Union B files a grievance under its collective bargaining 
agreement with MUC claiming the assignment was improper.

 Legal Conclusion:  This is not an unfair labor practice by 
Union B.

 In a jurisdictional dispute case there are two issues to be 
resolved:

1. The question of who should be doing the work--the 
resolution of this does not involve a question of illegality--it 
is lawful for the dispute to exist.
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2. The unfair labor practice--it is only the means chosen to 
enforce such a claim that may be unlawful--is the action 
taken to enforce the claim unlawful?

 If the action taken to enforce the claim of entitlement is 
picketing, the Board is empowered to proceed to federal court to 
enjoin the picketing while the jurisdictional question is resolved.  
The Board can also seek to enjoin threats, but seldom does 
since no purpose is served.  As in the case of secondary boycott 
picketing there is no private right to sue for an injunction.  Only 
the Board can file for one.

 F. Jurisdictional Disputes:  The Award of the Work

 Once a jurisdictional dispute is brought before the Board by the 
filing of an unfair labor practice charge the award (assignment) of 
work will be resolved in one of two ways.

1. A voluntary method of resolution agreed on by the two 
competing unions and the employer who will employ the 
people who will do the work.

2. Board Determination.  If the parties cannot agree on a 
voluntary method of resolution within ten days after filing 
the charge, the Board will decide the question (Section 
10(k) of the Act).

 The Board Section 10(k) hearing is mandatory, not voluntary.  
After the Section 10(k) hearing at which the Board will consider 
contracts, area practices and other factors described below, the 
Board will award the work to one of the groups of employees.  
Once a jurisdictional dispute has been resolved and an award 
of the work made it is not an unfair labor practice for the union 
to whom the work was awarded to picket or threaten to picket to 
enforce the award.  Therefore, as an employer you must accept 
the award or face the prospect of having your job shut down.

 1. Factors Considered By Board In Awarding Work

 At first glance it would appear to most people that a voluntary 
adjustment method for resolving jurisdictional disputes would 
be less complex and maybe fairer than the Board hearing 
procedure.  However, the process at the Board is not as complex 
as it seems and, importantly from a contractor’s point of view, 
the Board usually views economy and efficiency as the most 
important factors in awarding work.  Many more times than not 
the Board upholds the contractor’s assignment of the work.

VI. PROBLEM:  INEFFECTIVE PROCEDURES FOR JOBSITE   
 PROBLEM SOLVING -- DISCIPLINE OF EMPLOYEES

SOLUTION:
A. As stated above, the job superintendent must have a solid 

understanding of the provisions of all of the applicable 
collective bargaining agreements in order to anticipate 
potential problems.

B. The job superintendent must be sure that all workers 
are aware of all of the contractor’s work rules and 
regulations.  Collective bargaining agreements generally 
give the contractor the right to make rules governing its 
work force.

C. The job superintendent is responsible for making sure 
that proper work records are kept and he must make 
sure that the necessary documentation will be available 
concerning all problems that arise.  Record keeping and 
documentation must be in sufficient detail to allow a third 
party to reconstruct all of the circumstances connected 
with any labor relations problem.  The best way to obtain 
these results is to train personnel in the proper methods 
of recording and maintaining information to ensure its 
accuracy and truthfulness.

D. Disputes can be resolved properly only after sufficient 
investigation undertaken by the job superintendent.

E. The job superintendent must speak to witnesses in 
person.  There is little value in relying upon the statements 
of persons who were not involved directly.  This is hearsay 
evidence.  There is no substitute for firsthand knowledge.

F. A union-represented employee has a right to request 
that he be given the opportunity to consult with his 
union representative prior to an investigatory interview 
if he reasonably believes it may result in disciplinary 
action.  Employees have a right to the presence of such 
representatives during investigatory interviews.  Over 
the past couple of decades, the Board has vacillated 
about whether this right is also available to non-union-
represented employees.  When the Board has held that 
such a right exists, non-union-represented employees 
have been permitted to request a fellow employee instead 
of a union representative.
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V.  PROBLEM:  IMPROPER AND INCONSISTENT DISCHARGE  
 AND DISCIPLINARY POLICIES - THE JUST CAUSE  
 STANDARD

 The failure to anticipate and plan responses to possible labor 
relations problems producing less effective management.

SOLUTION:
A. The person responsible for disciplining or discharging an 

employee must be familiar with the applicable collective 
bargaining agreement before making any decision.  
The collective bargaining agreement may set forth the 
procedures which must be followed in such cases.  In 
addition, most collective bargaining agreements limit 
discharge and discipline to incidents where just cause can 
be proven.

B. The decision-maker must be aware that there is no 
single definition of just cause.  Just cause depends 
upon the circumstances in each case.  The concept of 
just cause usually requires the violation of an accepted 
or reasonable rule of conduct.  In addition, the concept 
requires a legitimate business or managerial reason 
for imposing discipline on or deciding to discharge an 
employee.

C. A number of rules and elements of proof have been 
developed that are required in order to establish just 
cause.  These include:
(1) the burden of proof is on the employer;
(2) it must be shown that there was a violation of an 

accepted or reasonable rule of conduct;
(3) the rule must have been communicated to the 

employee;
(4) the penalty must be reasonable in relation to the 

offense;
(5) there must be past practice to support (or at least no 

past practice to contradict) the Company’s decision;
(6) the penalty imposed by the Company must be 

consistent with penalties imposed in the past for 
similar offenses; and

(7) the Company must have properly investigated the 
incident and must produce adequate documentation 
to support its decision.

 As a result of the J.A. Jones case (135 NLRB 1402), decided in 
1962, and subsequent Board cases, it appears that the Board will 
examine the following criteria in awarding work in jurisdictional 
dispute cases:

1. Employer Preference as to who will do the work.  (This 
is not hard to determine since the contractor presumably 
awarded the work to the group it preferred.)

2. Economy	 and	 Efficiency--which group can more 
economically and efficiently perform the work.  This, of 
course, requires a comparison of wage and fringe levels 
of the unions involved and also whether the disputed work 
is a part of a larger job the rest of which one union may be 
qualified to do.

3. Collective Bargaining Agreements--do any or all of the 
unions have collective bargaining agreements with the 
contractor that specifically cover the work in dispute?

4. Board	Certification--the Board will consider it relevant if 
one or more of the unions won a Board-conducted election 
that covered the specific work in dispute.

5. Skills of the Competing Groups--the Board will examine 
any facts presented that show that one group possesses 
greater or more appropriate skills for performing the work 
in dispute.

6. Similarity to Other Work--if none of the competing groups 
has a history of performing the work in dispute, the Board 
will examine facts presented that would show the work 
in dispute is similar to work traditionally and customarily 
performed by any of the competing groups.

7. Prevailing Practice--is there a history of one group 
performing this work for other contractors in the same 
geographic area or specific segment of the industry?

8. Awards in Prior Cases--the Board will look to see if 
the same parties have ever before submitted the same 
dispute to an arbitrator or to a neutral agency such as 
the Impartial Jurisdictional Dispute Board (IJDB) or the 
Plan for the Settlement of Jurisdictional Disputes in the 
Construction Industry (Plan).  Note:  a prior award is only 
really significant if all the parties to the current dispute 
(contractor and all competing groups of employees) were 
parties to the prior award.
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SOLUTION:
A. Job Superintendents must anticipate a crisis at the jobsite 

and must be equipped to deal with each crisis - no matter 
how large or small - in an efficient and lawful manner.

B. Among the most important guides for a job superintendent 
in resolving labor relations problems are the collective 
bargaining agreements.  The job superintendent should 
become very familiar with the terms and conditions of 
employment which are described in detail in the collective 
bargaining agreements.

C. Familiarity with the collective bargaining agreements 
will relieve the job superintendent of having to rely on the 
union business agents for advice on contract interpretation 
and problem resolution.

D. Knowing the contents of the collective bargaining 
agreement prevents the abdication of management’s right 
to manage to the Union or even to individual employees.

IV.  PROBLEM:  FAILURE TO ANTICIPATE PROBLEMS

 The failure to anticipate and plan responses to possible labor 
relations problems producing less effective management.

SOLUTION:
A. The job superintendent should spend a reasonable 

amount of time in pre-project planning in anticipation 
of possible labor relations problems that may arise at the 
jobsite.

B. The job superintendent may schedule a pre-job conference 
with the subcontractors and unions that will be involved in 
the project.

C. The pre-job conference can be used to explore any 
jurisdictional disputes that may arise during the project.  
The pre-job conference may be used as a forum to discuss 
and seek a resolution to these disputes.

D. The pre-job conference may reveal the possibility of 
secondary activity and the potential need for separate 
gates to be established for subcontractors.

E. Even if the pre-job conference reveals no immediate 
jurisdictional dispute or secondary activity problems, the 
job superintendent may become aware of the potential 
for such problems and should identify the issues and 
parties that may be involved.

 In addition to these factors, anything any party wishes to 
advance as being relevant to an appropriate award will be 
considered by the Board.  As noted above, the Board appears 
to give substantial weight to factors of Employer Preference, 
Economy and Efficiency.

 2. Voluntary Method of Resolution

 The Board will not act to award the work if all parties to a dispute 
have agreed to be bound by some other agency’s decision in the 
matter.   This can be done on a dispute by dispute basis (within 
10 days of the filing of the unfair labor practice charge) where the 
parties get together after a dispute has surfaced and all agree 
to submit the issue for resolution to some third party agency or 
individual; the critical factor here is that all parties agree to such 
a procedure.

 Though this can be accomplished on a dispute by dispute 
basis, it more commonly occurs in advance of any dispute arising.  
It typically occurs by inclusion of a provision in a collective 
bargaining agreement.  Such a provision would provide that if 
any dispute arises during the term of the collective bargaining 
agreement, it will be resolved by submission to an arbitrator, an 
existing local jurisdictional disputes board, or the former IJDB, 
or by the Plan, or by reference to prior published decisions.  If 
such a provision is in a current collective bargaining agreement 
of each contractor and each union involved, it will be given effect 
and the Board will be deprived of jurisdiction to award the work.

 In view of the Board’s record in deciding jurisdictional dispute 
cases more often than not in favor of the employer’s award of 
the work, it is recommended that chapters and contractors 
carefully consider the question of stipulation to the Plan or any 
other alternative dispute resolution agency in the future.  Labor 
relations counsel in your local area should be consulted before 
making such a commitment.

III. PROBLEM:  FAILURE TO KNOW THE COLLECTIVE  
  BARGAINING AGREEMENT

 Improper, inefficient methods of problem solving caused by the 
lack of a familiarity with the collective bargaining agreement and 
the failure to anticipate labor relations problems and approach 
them in a knowledgeable and proper manner.
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SOLUTION:
A. Job Superintendents must anticipate a crisis at the jobsite 

and must be equipped to deal with each crisis - no matter 
how large or small - in an efficient and lawful manner.

B. Among the most important guides for a job superintendent 
in resolving labor relations problems are the collective 
bargaining agreements.  The job superintendent should 
become very familiar with the terms and conditions of 
employment which are described in detail in the collective 
bargaining agreements.

C. Familiarity with the collective bargaining agreements 
will relieve the job superintendent of having to rely on the 
union business agents for advice on contract interpretation 
and problem resolution.

D. Knowing the contents of the collective bargaining 
agreement prevents the abdication of management’s right 
to manage to the Union or even to individual employees.

IV.  PROBLEM:  FAILURE TO ANTICIPATE PROBLEMS

 The failure to anticipate and plan responses to possible labor 
relations problems producing less effective management.

SOLUTION:
A. The job superintendent should spend a reasonable 

amount of time in pre-project planning in anticipation 
of possible labor relations problems that may arise at the 
jobsite.

B. The job superintendent may schedule a pre-job conference 
with the subcontractors and unions that will be involved in 
the project.

C. The pre-job conference can be used to explore any 
jurisdictional disputes that may arise during the project.  
The pre-job conference may be used as a forum to discuss 
and seek a resolution to these disputes.

D. The pre-job conference may reveal the possibility of 
secondary activity and the potential need for separate 
gates to be established for subcontractors.

E. Even if the pre-job conference reveals no immediate 
jurisdictional dispute or secondary activity problems, the 
job superintendent may become aware of the potential 
for such problems and should identify the issues and 
parties that may be involved.

 In addition to these factors, anything any party wishes to 
advance as being relevant to an appropriate award will be 
considered by the Board.  As noted above, the Board appears 
to give substantial weight to factors of Employer Preference, 
Economy and Efficiency.

 2. Voluntary Method of Resolution

 The Board will not act to award the work if all parties to a dispute 
have agreed to be bound by some other agency’s decision in the 
matter.   This can be done on a dispute by dispute basis (within 
10 days of the filing of the unfair labor practice charge) where the 
parties get together after a dispute has surfaced and all agree 
to submit the issue for resolution to some third party agency or 
individual; the critical factor here is that all parties agree to such 
a procedure.

 Though this can be accomplished on a dispute by dispute 
basis, it more commonly occurs in advance of any dispute arising.  
It typically occurs by inclusion of a provision in a collective 
bargaining agreement.  Such a provision would provide that if 
any dispute arises during the term of the collective bargaining 
agreement, it will be resolved by submission to an arbitrator, an 
existing local jurisdictional disputes board, or the former IJDB, 
or by the Plan, or by reference to prior published decisions.  If 
such a provision is in a current collective bargaining agreement 
of each contractor and each union involved, it will be given effect 
and the Board will be deprived of jurisdiction to award the work.

 In view of the Board’s record in deciding jurisdictional dispute 
cases more often than not in favor of the employer’s award of 
the work, it is recommended that chapters and contractors 
carefully consider the question of stipulation to the Plan or any 
other alternative dispute resolution agency in the future.  Labor 
relations counsel in your local area should be consulted before 
making such a commitment.

III. PROBLEM:  FAILURE TO KNOW THE COLLECTIVE  
  BARGAINING AGREEMENT

 Improper, inefficient methods of problem solving caused by the 
lack of a familiarity with the collective bargaining agreement and 
the failure to anticipate labor relations problems and approach 
them in a knowledgeable and proper manner.
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V.  PROBLEM:  IMPROPER AND INCONSISTENT DISCHARGE  
 AND DISCIPLINARY POLICIES - THE JUST CAUSE  
 STANDARD

 The failure to anticipate and plan responses to possible labor 
relations problems producing less effective management.

SOLUTION:
A. The person responsible for disciplining or discharging an 

employee must be familiar with the applicable collective 
bargaining agreement before making any decision.  
The collective bargaining agreement may set forth the 
procedures which must be followed in such cases.  In 
addition, most collective bargaining agreements limit 
discharge and discipline to incidents where just cause can 
be proven.

B. The decision-maker must be aware that there is no 
single definition of just cause.  Just cause depends 
upon the circumstances in each case.  The concept of 
just cause usually requires the violation of an accepted 
or reasonable rule of conduct.  In addition, the concept 
requires a legitimate business or managerial reason 
for imposing discipline on or deciding to discharge an 
employee.

C. A number of rules and elements of proof have been 
developed that are required in order to establish just 
cause.  These include:
(1) the burden of proof is on the employer;
(2) it must be shown that there was a violation of an 

accepted or reasonable rule of conduct;
(3) the rule must have been communicated to the 

employee;
(4) the penalty must be reasonable in relation to the 

offense;
(5) there must be past practice to support (or at least no 

past practice to contradict) the Company’s decision;
(6) the penalty imposed by the Company must be 

consistent with penalties imposed in the past for 
similar offenses; and

(7) the Company must have properly investigated the 
incident and must produce adequate documentation 
to support its decision.

 As a result of the J.A. Jones case (135 NLRB 1402), decided in 
1962, and subsequent Board cases, it appears that the Board will 
examine the following criteria in awarding work in jurisdictional 
dispute cases:

1. Employer Preference as to who will do the work.  (This 
is not hard to determine since the contractor presumably 
awarded the work to the group it preferred.)

2. Economy	 and	 Efficiency--which group can more 
economically and efficiently perform the work.  This, of 
course, requires a comparison of wage and fringe levels 
of the unions involved and also whether the disputed work 
is a part of a larger job the rest of which one union may be 
qualified to do.

3. Collective Bargaining Agreements--do any or all of the 
unions have collective bargaining agreements with the 
contractor that specifically cover the work in dispute?

4. Board	Certification--the Board will consider it relevant if 
one or more of the unions won a Board-conducted election 
that covered the specific work in dispute.

5. Skills of the Competing Groups--the Board will examine 
any facts presented that show that one group possesses 
greater or more appropriate skills for performing the work 
in dispute.

6. Similarity to Other Work--if none of the competing groups 
has a history of performing the work in dispute, the Board 
will examine facts presented that would show the work 
in dispute is similar to work traditionally and customarily 
performed by any of the competing groups.

7. Prevailing Practice--is there a history of one group 
performing this work for other contractors in the same 
geographic area or specific segment of the industry?

8. Awards in Prior Cases--the Board will look to see if 
the same parties have ever before submitted the same 
dispute to an arbitrator or to a neutral agency such as 
the Impartial Jurisdictional Dispute Board (IJDB) or the 
Plan for the Settlement of Jurisdictional Disputes in the 
Construction Industry (Plan).  Note:  a prior award is only 
really significant if all the parties to the current dispute 
(contractor and all competing groups of employees) were 
parties to the prior award.
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2. The unfair labor practice--it is only the means chosen to 
enforce such a claim that may be unlawful--is the action 
taken to enforce the claim unlawful?

 If the action taken to enforce the claim of entitlement is 
picketing, the Board is empowered to proceed to federal court to 
enjoin the picketing while the jurisdictional question is resolved.  
The Board can also seek to enjoin threats, but seldom does 
since no purpose is served.  As in the case of secondary boycott 
picketing there is no private right to sue for an injunction.  Only 
the Board can file for one.

 F. Jurisdictional Disputes:  The Award of the Work

 Once a jurisdictional dispute is brought before the Board by the 
filing of an unfair labor practice charge the award (assignment) of 
work will be resolved in one of two ways.

1. A voluntary method of resolution agreed on by the two 
competing unions and the employer who will employ the 
people who will do the work.

2. Board Determination.  If the parties cannot agree on a 
voluntary method of resolution within ten days after filing 
the charge, the Board will decide the question (Section 
10(k) of the Act).

 The Board Section 10(k) hearing is mandatory, not voluntary.  
After the Section 10(k) hearing at which the Board will consider 
contracts, area practices and other factors described below, the 
Board will award the work to one of the groups of employees.  
Once a jurisdictional dispute has been resolved and an award 
of the work made it is not an unfair labor practice for the union 
to whom the work was awarded to picket or threaten to picket to 
enforce the award.  Therefore, as an employer you must accept 
the award or face the prospect of having your job shut down.

 1. Factors Considered By Board In Awarding Work

 At first glance it would appear to most people that a voluntary 
adjustment method for resolving jurisdictional disputes would 
be less complex and maybe fairer than the Board hearing 
procedure.  However, the process at the Board is not as complex 
as it seems and, importantly from a contractor’s point of view, 
the Board usually views economy and efficiency as the most 
important factors in awarding work.  Many more times than not 
the Board upholds the contractor’s assignment of the work.

VI. PROBLEM:  INEFFECTIVE PROCEDURES FOR JOBSITE   
 PROBLEM SOLVING -- DISCIPLINE OF EMPLOYEES

SOLUTION:
A. As stated above, the job superintendent must have a solid 

understanding of the provisions of all of the applicable 
collective bargaining agreements in order to anticipate 
potential problems.

B. The job superintendent must be sure that all workers 
are aware of all of the contractor’s work rules and 
regulations.  Collective bargaining agreements generally 
give the contractor the right to make rules governing its 
work force.

C. The job superintendent is responsible for making sure 
that proper work records are kept and he must make 
sure that the necessary documentation will be available 
concerning all problems that arise.  Record keeping and 
documentation must be in sufficient detail to allow a third 
party to reconstruct all of the circumstances connected 
with any labor relations problem.  The best way to obtain 
these results is to train personnel in the proper methods 
of recording and maintaining information to ensure its 
accuracy and truthfulness.

D. Disputes can be resolved properly only after sufficient 
investigation undertaken by the job superintendent.

E. The job superintendent must speak to witnesses in 
person.  There is little value in relying upon the statements 
of persons who were not involved directly.  This is hearsay 
evidence.  There is no substitute for firsthand knowledge.

F. A union-represented employee has a right to request 
that he be given the opportunity to consult with his 
union representative prior to an investigatory interview 
if he reasonably believes it may result in disciplinary 
action.  Employees have a right to the presence of such 
representatives during investigatory interviews.  Over 
the past couple of decades, the Board has vacillated 
about whether this right is also available to non-union-
represented employees.  When the Board has held that 
such a right exists, non-union-represented employees 
have been permitted to request a fellow employee instead 
of a union representative.
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G. No decision should be made without consulting all of 
the parties involved in the incident.  Avoid the tendency 
to engage in “knee-jerk” responses.  Such responses are 
frequently improper.  After consultation, documentation 
should be compiled and carefully reviewed.

H. Before a decision on discipline is made, the collective 
bargaining agreement should be reviewed.  Also, the 
documentation on the incident should be compiled and 
carefully reviewed.

I. Before a decision is made, other contractor officials should 
be consulted in order to ensure that the decision will be 
consistent with the contractor’s past practice.

J. The decision should be communicated directly to the 
employee involved in a meeting with him.  The employee 
may have the right to have a union representative present 
during this meeting.  The right to representation (see F, 
above) at this meeting comes into play if any investigation 
of the underlying facts (questioning) takes place.

K. The manner in which the decision was communicated to 
the employee and the decision itself should be adequately 
documented in order to make a record for the contractor 
and to ensure consistency in the future.

L. Arbitration may be used to resolve on-site labor relations 
problems.  In the construction industry, expedited 
arbitration is also used in order to arrive at a quick 
resolution.  Thus, there should be no temptation to effect a 
“quick fix” in order to get rid of a problem that is bound to 
recur.

VII.  PROBLEM:  SOME JOBSITE LABOR RELATIONS SEEM  
 TO RECUR WITH GREAT FREQUENCY

DESCRIPTION AND SOLUTION:
A. Discipline of Union Steward:  The Union Steward 

should be treated no differently than any other employee.  
The Company must be careful not to discipline, or avoid 
disciplining, the Union Steward because of his union 
activities.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 22:  Same facts as Situation No. 19 except that 
Union B tells MUC that its members will stop working for MUC 
(i.e., strike) if the work is not assigned to Union B members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 23:  Same facts as Situation No. 19.  Union B’s 
members stop work on MUC’s work and say it is because it wants 
ZUC to award the work to Union B’s members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 24:  Same facts as Situation No. 19.  Union B 
tells ZUC that it will picket a job ZUC is working on in another city 
if the work is not assigned to Union B’s members.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  So would be the carrying out of the actual picketing with 
or without the prior threat or warning.  An unfair labor practice 
charge should be filed with the Board alleging a violation of 
Section 8(b)(4)(D).  It may be filed by any person.

 Situation No. 25:  Same facts as Situation No. 16 (in which 
Union B claimed that MUC assigned Union B’s work to Union 
A).  Union B files a grievance under its collective bargaining 
agreement with MUC claiming the assignment was improper.

 Legal Conclusion:  This is not an unfair labor practice by 
Union B.

 In a jurisdictional dispute case there are two issues to be 
resolved:

1. The question of who should be doing the work--the 
resolution of this does not involve a question of illegality--it 
is lawful for the dispute to exist.
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 Situation No. 18:  Same parties as in Situation No. 16.  
However, Union D arrives on the scene and claims that work 
assigned to employees of ZUC should be assigned to members 
of Union D.

 Legal Conclusion:  This is a jurisdictional dispute.

 Situation No. 19:  Same parties as in Situation No. 16.  Union 
B claims that work assigned to employees of ZUC should be 
assigned to members of Union B.

 Legal Conclusion:  This is a jurisdictional dispute.

 In any of the above situations, any action, other than pursuing 
a contractual grievance and arbitration procedure, taken by a 
union to force or coerce a contractor to assign the work to the 
union’s members is an unfair labor practice.

1. A threat to shut down the job if the work is not reassigned 
is an unfair labor practice.

2. A threat to shut down another job if the work is not 
reassigned is an unfair labor practice.

3. A threat against another contractor to get that contractor 
to pressure the “offending” contractor to reassign the work 
is an unfair labor practice.

4. Picketing with the object of carrying out any of the above 
threats is also an unfair labor practice.

EXAMPLES:

 Situation No. 20:  Same facts as Situation No. 19 (where 
Union B which represents employees of MUC claims that ZUC 
should assign work to Union B’s members).  Union B tells ZUC 
that it will picket the job if the work is not assigned to Union B 
members, but does not picket.

 Legal Conclusion:  This is an unfair labor practice by Union 
B.  An unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(D).  It may be filed by any 
person.

 Situation No. 21:  Same facts as Situation No. 19 except that 
Union B pickets the job and tells ZUC it is because it wants the 
work assigned to Union B members.

 

B. Harassment and Interference by the Business Agent:  
The collective bargaining agreement should be reviewed 
to determine the business agent’s rights on the jobsite.  
Generally, the business agent is permitted on the jobsite 
to police an existing collective bargaining agreement or to 
negotiate a new one.  The business agent may not harass 
the contractor or interfere with employees in their work.  If 
he does, the contractor may take lawful steps to stop such 
behavior.

C. Jobsite “Jail House Lawyer:”  Employees may not avoid 
the available contractual grievance process and refuse to 
obey direct orders of supervisors or refuse to comply with 
the company’s work rules.  Employees may not resort to 
self-help (strike, work stoppage) in an attempt to establish 
and impose their own terms and conditions of employment.

D. Unproductive Employee:  This employee should be given 
progressive discipline (warning of what will happen if not 
more productive) supported by sufficient documentation to 
ensure consistency.

E. Safety conscious Employee:  Employees should be 
encouraged to follow proper channels and procedures in 
raising issues relating to jobsite safety.

F. Side Agreements With Union:  Side agreements may be 
used as a substitute for arbitration.  If a side agreement 
modifies a collective bargaining agreement, it should 
be in writing.  Side agreements necessarily affect the 
company’s past practice.  It should be understood that they 
have the potential of “locking” the contractor into a policy 
or practice that may be inappropriate at other projects.  
In other words, future enforcement of a policy in other 
situations on other projects may be made difficult because 
of the execution of a side agreement at one project.

CONCLUSION

 This document is no more than a summary of labor relations 
problems at the construction jobsite.  The interpretation and 
application of the rules of law that are generally stated herein 
should be the responsibility of management personnel of the 
company and/or its labor relations counsel.
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 Contractors working on new or remodeling construction of 
retail establishments, such as shopping malls, restaurants, 
hospitals, hotels, etc., may find that handbilling or bannering 
is directed at the owners or others associated with the project.  
Most of the solutions to secondary boycotts discussed above are 
not applicable to consumer handbilling or bannering activity and, 
in such cases, experienced labor counsel should be contacted to 
determine the appropriate course of action.

 E. Construction Site Picketing Problem: The Jurisdictional 
   Dispute

 Another picketing problem that occurs frequently at 
construction sites is picketing in furtherance of a jurisdictional 
dispute.  A jurisdictional dispute occurs when a union claims 
that work being performed on the construction site by employees 
who are not its members should be performed by its members.  
A jurisdictional dispute can occur when non-union employees 
are performing the work (in this context it is probably also 
recognitional or organizational in nature).  One can occur when 
employees of another contractor who has a contract with another 
union are performing the work.  One can occur when the union 
is one of several unions who have a contract with the contractor 
whose employees are doing the work and claims that the 
contractor assigned the work to the wrong union.

EXAMPLES:

 Situation No. 16:  General Contractor (GC) is the general 
contractor/construction manager on a construction project.  
Multi-Union Company (MUC) and One-Union Company (OUC) 
are subcontractors of GC.  MUC has a collective bargaining 
agreement with both Union A and Union B who represent different 
crafts.  OUC has a collective bargaining agreement with Union C.  
Zero-Union Company (ZUC) is also a subcontractor of GC.  ZUC 
is nonunion.  MUC assigns some work covered by its subcontract 
to Union A.  Union B claims it should be assigned to Union B.

 Legal Conclusion:  This is a jurisdictional dispute.

 Situation No. 17:  Same facts as Situation No. 16 except 
Union C claims the work should be assigned to its members 
working for OUC.

 Legal Conclusion:  This is a jurisdictional dispute.

Appendix I

 A blank picket sign does not satisfy the Moore Dry Dock 
criteria and is not lawful if it causes anyone to stop work or fail to 
make deliveries.
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 In the late 1980s, the Supreme Court of the United 
States decided a case holding that handbilling by a union, 
unaccompanied by patrolling or picketing, at entrances to a 
shopping mall, with handbills urging consumers to boycott all 
stores in the mall because one of the mall tenants was using 
an open shop contractor for construction remodeling, was not 
unlawful because of the foregoing proviso to Section 8(b)(4).  
Thus, even though the employers targeted by the handbilling 
were secondary, and even though an object of the handbilling 
was clearly to cause secondary employers to pressure the mall 
tenant to cease doing business with the open shop contractor, 
the activity was allowed to continue and could not be enjoined 
under Section 8(b)(4)’s secondary boycott provisions.

 In a new trend beginning with multiple decisions issued by 
the Board in 2010 and 2011, the Board has declared it is also 
lawful for unions to hold banners or balloons at the entrances 
of employers that have business relationships with the primary 
employer with whom the union has a labor dispute. In this regard, 
the Board considers the display of banners or balloons to be 
closer to handbilling than picketing, assertedly because of the 
non-confrontational, non-coercive nature of stationary banners. 
Therefore, the Board has held even though the employers 
targeted by the bannering were secondary, and again even 
though the objective of the bannering was clearly to influence 
the employers to cease doing business with the union’s primary 
employer, unions have been allowed to conduct such activity.

 Employers who have been targeted by bannering or 
other forms of stationary signals should diligently record the 
circumstances and effects of such union activity. The Board 
has stated that bannering is lawful because it does not have the 
same confrontational or coercive effect as a traditional picket 
line. If the union uses banners as the equivalent of picket signs—
patrolling or creating barriers to enter or exit the employer—
such bannering may become picketing, in which case it would 
be subject to the general discussion about types of picketing 
dealt with in this booklet and may no longer be lawful. The Board 
has also noted that bannering may be unlawful if it disrupts the 
employer’s operations directly. Employers should take note of 
how many union agents hold the banners, how close the banners 
are to business entrances and exits, whether the union agents 
constantly move the banners, or if union agents verbally or 
physically engage employees or patrons.

Appendix I

Hard Headed Workers Local 

101 Protests Substandard 

Conditions On This Job

 This sign does not identify the employer with whom there 
is a dispute or who is supposed to be applying substandard 
conditions.  It does not satisfy the Moore Dry Dock criteria.  It 
does not even have a disclaimer stating it is directed to the public 
only.
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 Legal Conclusion:  Union C’s picketing is lawful, for up to 30 
days without filing a petition, because there is no other place for 
Union C to picket to communicate its dispute to employees and 
suppliers of NUC.

 Situation No. 15:  Same facts as Situation No. 14, except 
that GC orders that its employees and those of IUC and SUC 
shall work only between the hours of 7:00 a.m. and 3:30 p.m. 
and orders that employees of NUC shall work only between the 
hours of 4:30 p.m. and midnight.  GC also orders deliveries to 
any contractor to be made only at times when that contractor’s 
employees are working.  GC then sends an e-mail, telegram 
or facsimile letter (fax) to all contractors and all three unions 
informing them that this schedule is effective immediately.

 Legal Conclusion:  If Union C then pickets at any time other 
than between 4:30 p.m. and midnight, its picketing is unlawful 
and an unfair labor practice charge should be filed with the Board 
alleging a violation of Section 8(b)(4)(B).  It may be filed by any 
person.

 D. Construction Site Problem:  Secondary Consumer  
  Handbilling and Bannering

 A union tactic used more frequently in recent years to get 
around some of the secondary boycott provisions discussed 
above is consumer handbilling of secondary employers 
in circumstances in which picketing would be an unlawful 
secondary boycott.

 A special proviso to Section 8(b)(4) states, in pertinent part:

Nothing contained in [Section 8(b)(4)] shall be construed 
to prohibit publicity, other than picketing, for the purpose 
of truthfully advising the public, including consumers 
and members of a labor organization, that a product or 
products are produced by an employer with whom the labor 
organization has a primary dispute and are distributed by 
another employer, as long as such publicity does not 
have an effect of inducing any individual employed by any 
person other than the primary employer in the course of his 
employment to refuse to pick-up, deliver, or transport any 
goods, or not to perform any services, at the establishment 
of the employer engaged in such distribution. (emphasis 
added)

 

Appendix I

LMN Construction Company 

does not Observe Prevailing Wages 

and Conditions

This notice is directed only to members of the public.  It is 

not directed to any employers or employees.  We do not 

want anyone to stop doing business with anyone.

Hard Headed Workers.  Local 101

 This picket sign purports to announce information picketing 
in support of area standards.  It may be.  If the picketing union 
has made an effort to determine prevailing area standards 
and also the wages and conditions of employment of LMN’s 
employees, standards, it is area standards picketing and may 
continue indefinitely against LMN.  If reserved gates are set up 
and the union pickets the whole site so that employees of other 
contractors refuse to work, it is unlawful secondary picketing at 
any place except Reserved Gate.
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Appendix I There are two options in addition to the filing of an unfair labor 
practice charge.  One option is a lawsuit for damages.  Any 
contractor who is damaged by the union’s actions in keeping its 
members off the job can file a lawsuit against the union in federal 
court.  This lawsuit is to recover damages suffered as a result 
of the union’s action.  Additionally, the “discovery” procedures of 
the court system may produce the proof needed to establish the 
unfair labor practice.

 Option two is to hire replacement employees.  Any contractor 
whose employees do not report for work may hire other 
employees to take their places.  If the union refuses to supply 
new employees when the contractor calls for them, this is some 
evidence that the union is behind the failure of the employees 
to report and may assist in proving the unfair labor practice.  
Also, if the union refuses to supply people, the contractor may 
hire anyone it pleases.  When the contractor begins hiring new 
employees, it can inform the “striking” employees that they are 
being replaced.  He can also tell the union and the nonworking 
employees that if it turns out that they are engaging in a 
secondary boycott, they will be fired when the contractor learns 
of it.  Obviously, these are extreme measures and before they 
are undertaken, labor relations counsel should be consulted.

 2. Separate Work Schedule of Primary
 Remember, under the Moore Dry Dock test, if a primary 
employer is not present or engaged in “normal operations” when 
picketing occurs the union’s picketing is probably for a secondary 
objective.  Separate work schedules are useful when reserved 
gates are not practical or feasible or where unions take the 
position of refusing to work behind any picket line if it is on any 
gate to the project.  Picketing can be confined to the different 
work schedule of the primary employer(s).  It is critical that 
the union be notified of the work schedule change.  The work 
schedule change must be adhered to in a consistent, regular 
fashion.

EXAMPLES:
 Situation No. 14:  Again, we have GC as general contractor/
construction manager with subcontractors IUC, SUC and NUC.  
IUC and SUC are union.  NUC is not.  Union C wants recognition 
by NUC.  The project is a large remodeling job in an existing 
building completely surrounded on three sides by other buildings 
so there is only one possible entrance to the project.  Union C 
pickets that entrance and employees of GC, IUC and SUC do not 
cross the picket line.

LMN Construction Company does not 

Observe the Wages and Conditions 

Prevailing in the Local 101 Area 

Agreement
This notice is directed only to members of the public.  It is not 

directed to any employers or employees.  We do not 

want anyone to stop doing business with anyone.

Hard Headed Workers.  Local 101

 This picket sign may not announce lawful area standards 
picketing even if it states an accurate fact.  This is because 
LMN COMPANY would have to agree to the same exact wages 
and conditions of the Local 101 area agreement to satisfy the 
picketing union.  Doing so would be the same as recognizing 
Local 101 and, thus, the recognition picketing rules should apply.
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Appendix I

To Members of the 

Public Only

This Company, XYZ Construction Company, 

Does Not Have A Contract With or Employ 

Members of Local 101

 This picket sign identifies the contractor with whom the union 
has a dispute and even identifies the nature of the dispute.  The 
dispute is recognitional or organizational.  Despite the fact that it 
says it is addressed only to the public, the Board should have no 
trouble finding it to be recognitional or organizational picketing.  
However, if it does not have the effect of causing employees 
either to stop work or fail to make deliveries it may be lawful 
informational picketing.

 2. “which contractor are you delivering to?” or
 3. “which contractor are you coming to visit?”

 Ideally, you should require those entering to sign and state 
their purpose.  See Appendix II for a discussion of a system for 
monitoring separate gates.

 Situation No. 12:  Same facts as Situation No. 11 above, 
except that after the charge is filed, an employee of NUC enters 
the project site to work through Neutral Gate.

 Legal Conclusion:  Neutral Gate has now been 
“contaminated” and the Union may successfully argue that it 
can continue to picket at Neutral Gate.

 Situation No. 13:  Refer to page 2 of Appendix III.  The 
separate gates are established as in Situation No. 9.  The parties 
are also the same.  Union C pickets at the unmarked entrance to 
the premises on which the project is located.

 Legal Conclusion:  Reserved Gate is a 100 percent effective 
way for Union C to communicate its dispute with Contractor C to all 
of Contractor C’s employees and suppliers.  So is the unmarked 
gate where Union C has chosen to picket.  However, choosing 
this unmarked gate enmeshes employees and suppliers of GC, 
IUC and SUC and is therefore, unlawful; Union C’s picketing is 
unlawful because it is not confined to Reserved Gate.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(4)(B).  It may be filed by any person.

 What do you do when the picketing union confines its picketing 
to the reserved gate but the employees of the other contractors 
stay off the job anyway?

 This can happen when the unions that represent these other 
employees say their members will not “work behind” any picket 
line.  If they say this, and their members refuse to come to work, 
they are engaging in a secondary boycott prohibited by Section 
8(b)(4)(B).  An unfair labor practice charge should be filed against 
each union involved.  Such may be filed by any person.

 However, this can happen without any overt reference to the 
union’s response to the picket line.  For example, all unions report 
that their members are “sick;” or the employees do not show up 
and no reason at all is offered.  If such action is in support of the 
picketing union’s dispute, it is a secondary boycott prohibited by 
8(b)(4)(B).  An unfair labor practice charge should be filed but 
there are obvious problems of proving what is behind the failure 
of the employees to show up for work.

Appendix I  Page 5 - 19 -



Appendix IEXAMPLES:

 Situation No. 9:  Same facts as in Situation No. 7 above.  After 
the picketing by Union C begins, GC establishes two separate 
entrances to the project.  (See p. 1 of Appendix II).  At Reserved 
Gate, a sign is erected stating that it is reserved for the exclusive 
use of NUC.  At Neutral Gate a sign is erected stating that it is 
for the exclusive use of GC, IUC and SUC.  A telegram, e-mail, 
or facsimile letter (fax) (some writing that can be proven to have 
been delivered) is sent to all contractors and all three unions 
informing them of the location of the separate gates and that the 
reserved gates are effective immediately.  Union C continues 
picketing at both gates.

 Legal Conclusion:  Union C’s picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(4)(B).  It may be filed by any person.

 Situation No. 10:  Same facts as Situation No. 9 above, 
except that Union C, pickets only Reserved Gate after receiving 
the telegram.

 Legal Conclusion:  Union C’s picketing may continue to be 
lawful, recognitional picketing.

 Situation No. 11:  Same facts as Situation No. 9 above.  
When Union C continues picketing at both gates, an unfair labor 
practice charge is filed with the Board.

 Legal Conclusion:  The Board will investigate the facts and 
should do two things--issue a complaint against Union C for 
secondary activity and proceed to federal court for an injunction 
to prevent picketing of Neutral Gate.

 Caveat in Reserved Gate Cases:

 GATES MUST BE KEPT “UNCONTAMINATED” OR 
“SANITARY”--FAILURE TO DO SO CAN JEOPARDIZE AN 
UNFAIR LABOR PRACTICE CHARGE AND ALLOW THE 
UNION TO PICKET THESE CONTAMINATED ENTRANCES 
LAWFULLY.

 Remember, it is the union, or neutral, gate that must be kept 
uncontaminated.  As a practical matter, the only way to ensure 
noncontamination is to station someone at the union gate to ask 
everyone who seeks to come through it:

 1. “which contractor do you work for?” or

To Members of the 
Public OnlyThis Company, Does Not Have A 

Contract With or Employ 
Members of Local 101

 If there is more than one contractor on the jobsite, this sign 
does not satisfy the Moore Dry Dock  test, since it does not 
identify by name the employer with whom the union has a 
dispute.  Its use should be found to constitute recognitional or 
secondary picketing notwithstanding its attempt to disguise the 
picketing as directed at the public only, especially if it causes any 
employee or supplier to refuse to work on the jobsite.
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Appendix I

To Members of the 

Public Only

This Job is Unfair

Local 101, Hard Headed Workers

 The above picket sign does not satisfy the Moore Dry dock 
test in that it does not identify the employer with whom the union 
has a dispute.  Carrying it on a picket line is probably unlawful 
under Section 8(b)(4)(B) of the Act, but additional facts must be 
known to prove a violation.  If it causes employees on the job to 
stop working or to refuse to enter the site, the Board will probably 
find a violation of the Act is occurring.

 1. The Reserved Gate

 To make use of this technique the primary employer with 
whom the picketing union has a dispute must be determined.  
Then a gate or entrance should be established for the exclusive 
use of the employees, suppliers and visitors of that employer.  
This reserved gate or entrance should be as far from all other 
entrances to the construction site as possible without making it 
hidden from public view or practically inaccessible since the union 
has the right to public recognition.  Notice of the establishment 
of the separate gate should be sent to the picketing union and all 
unions and contractors on the jobsite (see Appendix II).

 The reserved gate should be marked with a large sign easily 
readable from the roadway by which employees or suppliers of 
the employers on the project approach the site.  The sign should 
state:

(See also p. Appendix III Page 3)

 A corresponding sign should be placed at the gate for the 
neutral employers (those who do not have a dispute with the 
union):

(See also, p. Appendix III Page 4)

 Once these gates have been established (see Appendix II) 
and are used as marked, the union must restrict its picketing 
to the gate reserved for the primary employer.  If it does not, this 
is evidence of an unlawful object under Section 8(b)(4) and the 
Board, upon filing of a charge, can seek to enjoin the unlawful 
picketing.

“This Gate is Reserved for the Exclusive Use of 
(name of primary Co.), Its Employees, Suppliers and 

Other Visitors of (name of primary Co.)

Such Persons May Not Use Any Other 
Entrance to This Project.

No Other Persons Are Permitted 
to Use This Gate.”

“This Gate is Reserved for the Exclusive Use of 
(names of neutrals), Their Employees, Suppliers and 

Other Visitors of (names of neutrals.)

No Other Persons Are Permitted 
to Use This Gate.”
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Appendix II How can you prove that this is one of Union C’s objectives if 
Union C will not say so but just continues picketing?  The Board’s 
test can be used to flush out this object even where the union on 
the surface does not direct its activity at the secondary employers 
or their employees.

 The Board’s test is called the Moore Dry Dock test.  (See 92 
NLRB 547 at 549).  It provides that picketing a common situs 
(site) is lawful if it satisfies the following criteria:

1. The picketing must be strictly limited to the times when the 
situs of the dispute is located on the secondary employer’s 
premises (or the common situs).

2. At the time of the picketing the primary employer must be 
engaged in its normal business at the site.

3. The picketing must be limited to places reasonably close 
to the site of the dispute -- the primary employer.

4. The picketing must disclose clearly that the dispute is 
with the primary employer.

 This rule suggests several questions that must be answered 
to determine if the picketing violates the secondary boycott 
provisions.

1. Picket Signs - do they clearly identify the primary 
employer, i.e., employer with whom the union has a 
dispute? See examples in Appendix I.

2. Is there direct evidence of the union’s attempt to involve 
neutral employers or employees in the dispute?  Such as:
(a) Statements to other employees.
(b) Statements to other employers.
(c) Fines of supervisors or other union personnel working 

behind picket lines.
(d) Statements of pickets or business agents - ask them:  

“What will it take to resolve the dispute?”

 Additionally, there are established techniques to use if the 
above questions do not provide the answer.  The two most 
common ones are the Reserved Gate and the Separate Work 
Schedule for the primary employer.  Each will be described in 
detail below.

Procedure for Establishing Separate Gates

 Determine before work commences the best place to establish 
the reserved and neutral gates.  If entrances already exist but are 
close together or are along the same frontage, consider creating 
an additional entrance.  You are not restricted to one reserved 
and one neutral gate.  As a practical matter, however, keep them 
to a minimum.

 Choose entrances that are the maximum distance from each 
other and preferably not along the same public road.  However, if 
you have no choice, make the first entrance the neutral gate, the 
second entrance the reserved gate.  This precludes craftsmen 
not a party to the dispute from having to drive by the pickets 
before entering their work area.

 It is not wise to establish the reserved gate in an isolated area 
hidden from the general public.  The Board looks unfavorably on 
such tactics.  The union has a right to public recognition.

 If the entrance or gate is not obvious, such as a paved road 
entering the premises, you can establish an entrance by placing 
barrels or other objects a reasonable distance apart.  It is 
important to define and limit the size of the reserved entrance 
because those picketing are allowed to roam a reasonable 
distance beyond it in either direction.  This could be crucial if 
geography mandates close proximity of the gates.

 Sign Construction - (Suggested)
1. Use 4” x 4”s for posts – 12’ to 14’ in length.
2. Use 3/4” to 1” plywood, 4’ x 8’ minimum.
3. Bolt plywood to posts using large washers on both sides.
4. Bottom of actual sign (plywood) should be at the six foot 

(6’) level.  This will allow the sign to be seen and read even 
though someone is standing in front of it.

5. Paint the background in white.  Put a border (preferably 
black or red) around the sign for contrast.  The lettering 
should be in black or dark blue, except for the bottom line, 
“no others are to use this entrance.”  This should be in 
red.  Wording for signs to be used on reserved and neutral 
gates appears in Appendix III.
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Notification	To	All	Concerned

 There is more to establishing separate gates than the physical 
implantation of signs.  All affected parties must be notified.  All 
unions represented on the job should be notified, by some written 
method that can be proven to have been delivered (such as 
facsimile transmission, e-mail or telegram).  Other contractors, 
their employees, suppliers, and vendors should also be notified 
in some manner.

 1. Example	Notification	 to	All	Unions	That	Are	Party	To	 
  The Dispute

Dear Sir (BA):

Effective (date and time) a reserved gate will be in effect for (name 
of contractor with whom the union has a dispute), its employees, 
suppliers, vendors, and visitors.  This entrance is located at (give 
exact location).  The sign at this entrance reads as follows:

This entrance is reserved for the exclusive use by (identify 
contractor), its employees, suppliers, vendors, and visitors.  
No others are to use this entrance.

 You are expected to confine your activities to this location.

     Sincerely,

 2.	 Example	Notification	To	All	Unions	Not	A	Party	To	The	 
  Dispute
Dear Sir:

Effective (date and time) a neutral gate has been established 
for (list all contractors not party to the dispute), their employees, 
suppliers, vendors, and visitors.  The sign at this entrance reads 
as follows:

This entrance is reserved for the exclusive use by (list 
contractors), their employees, suppliers, vendors, and 
visitors.  No others are to use this entrance.

 Please instruct your members to use only this entrance.

     Sincerely,

 It is imperative that all contractors, suppliers and vendors 
be informed as to which entrance to use.  Similar letters or 
telegrams should be sent to them.  As an alternative to facsimile 
transmissions, telegrams or e-mails, hand-delivered letters may 
be used if there are witnesses to the delivery.

EXAMPLE:

 Situation No. 7:  GC is the general contractor/construction 
manager on a construction project.  Is-Union Company (IUC), 
Still-Union Company (SUC) and Non-Union Company (NUC) are 
subcontractors of GC or are prime contractors on the project.  IUC 
and SUC are union contractors; their employees are represented 
by Unions A and B, respectively.  NUC is a non-union contractor.  
Union C establishes a picket line at the project demanding that 
NUC recognize and bargain with it as representative of NUC’s 
employees.  All employees of IUC and SUC walk off the job in 
response to the picket line of Union C.

 Legal Conclusion:  Under these facts, the picket line may be 
lawful.  The dispute between Union C and NUC is bona fide--it 
is recognition picketing.  Remember, picketing for recognition is 
lawful for up to 30 days without filing of a petition for an election.

 Since the picketing may be lawful because of a bona fide 
dispute between the union and the primary employer, the problem 
for the rest of the contractors is how to get their employees back 
to work.  Usually the employees will not return if they need to 
cross a picket line.  What steps can be taken to get the other 
employees back to work when the picketing may be lawful and 
cannot be stopped immediately?

 The Board has set up a test, a set of rules, to determine 
the conditions and limitations under which picketing of one of 
several employers at one location is permissible.  The basis for 
the Board’s test is that it is unlawful under Section 8(b)(4) of 
the Act for the union to appeal to the employees of the neutral 
(secondary) employers to stop work.  This is because the object 
of such an appeal would be to cause the secondary employers to 
stop doing business with the primary employer.

EXAMPLE:

 Situation No. 8:  Same facts as in Situation No. 7 except 
Union C tells IUC, SUC and also GC that if NUC does not sign 
a contract with Union C, Union C will keep all employees of IUC 
and SUC off the job until NUC is removed from the job.

 Legal Conclusion:  This is an attempt to cause GC, and 
maybe IUC and SUC, to cease doing business with NUC.  It is 
unlawful.  An unfair labor practice charge should be filed with the 
Board alleging a violation of Section 8(b)(4)(B).  It may be filed by 
any person.
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Appendix II If sufficient evidence can be gathered to show that one of the 
real objects of such disguised picketing is to require recognition, 
then such picketing can be stopped (by Board processes) after 
30 days if a petition for an election has not been filed.

 Normally, this point is not reached, however.  The union, by 
picketing the common situs (jobsite of two or more contractors 
with construction employees on the job), is actually attempting 
to coerce recognition or the removal of the non-union employer 
from the job by enmeshing the employees of neutral employers in 
its dispute with the non-union employer.  Such conduct is called 
“secondary” and is unlawful under the National Labor Relations 
Act and will be discussed in the next section.

 C. Construction Site Picketing -- Secondary Boycott

 In the construction industry, picketing for organization and 
recognition frequently involves the law concerning secondary 
boycotts as well.  Secondary boycott is the term usually used to 
describe a situation in which a union pickets, strikes or threatens 
or induces employees or individuals to withhold service where an 
object is to force or require one employer to cease doing business 
with another employer or person.  The question involved in these 
cases is whether the boycott, picketing, threat or whatever is an 
attempt to involve a neutral (secondary) employer in a labor 
dispute between the union and a primary employer (the one 
with whom the union has its dispute).

 There are many ways these situations can develop.  In the 
construction industry it is usually where several contractors 
or subcontractors are working on one construction site.  This 
gives rise to what is commonly known as the common situs 
picketing problem.  Typical cases have union and non-union 
subcontractors working side by side on one construction site.  
A union picks a non-union subcontractor and pickets the entire 
construction site claiming:

1. The non-union subcontractor does not pay union scale; or
2. The non-union subcontractor will not recognize the union -  

remember, this is lawful, at least for a reasonable period 
of time; or

3. The non-union subcontractor committed unfair labor 
practices.

 The union subcontractors’ employees respond by walking off 
the job and work on the project stops.
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Procedure for Monitoring Separate Gates

 In order to insure that union picketing will be restricted to the 
reserved gate, all gates must be carefully monitored to prevent 
contamination of the neutral gate(s).  If primary employer (the 
employer with whom the picketing union has a dispute) traffic 
is allowed through a neutral gate, the union’s right to picket will 
extend to the contaminated gate.  

 A monitoring station should be established at each of the 
entrances to the site.  These stations should be manned at all 
times when the site is open. All vehicles entering the site should 
be required to check in with the guards.  The stations should 
be positioned so that the guards have a clear view of all traffic 
attempting to enter at their gate.  Optimally, swinging gates 
should be installed to prevent unauthorized entrance through the 
reserved and neutral gates.   

 Ideally, a car pass card system should be put in place to allow 
the guards to determine who may properly enter at each gate.  
Each gate should be assigned a different color card.  Cards of 
such colors should be placed in the window of each car entering 
the site.  The cards should be large enough that they are easily 
visible to the guards while in the monitoring stations.  

 Each card should be clearly marked with either an identification 
number or the letter “V.”  Identification numbers should be 
assigned to the employees and other regular visitors of each 
of the contractors working on the site.  A list of these numbers 
should be kept on file.

 Occasional visitors must also be required to check in and out 
of the site.  When they check in, the guards should supply them 
with the appropriate color of card, marked with the letter “V.”  
After assigning the proper card, the guards should either admit 
them or direct them to the appropriate gate.  As they exit through 
their assigned gate, visitors should check out with the guard and 
return the card.



Appendix III 2. What do the picket signs say?  They may imply a 
recognitional object.

3. Before the picketing began, did the union ask the 
contractor to recognize it or to sign an agreement? If so, 
the picketing may not be area standards.

 All the clues must be examined to see if an object of the 
picketing is recognition as bargaining representative.

 Informational Picketing is sometimes difficult to distinguish 
from area standards picketing.  Informational picketing is, 
however, defined in the National Labor Relations Act.  The 
same section of the Act that prohibits picketing for recognition or 
organization for more than thirty (30) days without the filing of a 
petition (8(b)(7)(C)) also states:

Nothing in this paragraph (C) shall be construed to prohibit 
any picketing or other publicity for the purpose of truthfully 
advising the public (including consumers) that an employer 
does not employ members of, or have a contract with, a 
labor organization, unless an effect of such picketing is 
to induce any individual employed by any other person 
in the course of his employment not to pick up, deliver 
or transport any goods or not to perform any services.  
(emphasis added)

 Therefore, picketing that is directed to the public informing 
the public that the employer does not have a contract with the 
picketing union is lawful and may continue indefinitely as long 
as it does not cause employees of any other employer to cease 
work or fail to pick up or deliver goods to the picketed premises.

 The activity of the picketing union must be examined to see if 
the real object of the picketing is to reach the public.  If it is not, and 
if it is directed at employees for a recognitional or organizational 
purpose, then the picketing may be limited to no more than thirty 
(30) days without the filing of a petition.  Additionally, picketing for 
the purpose of advising the public is not Informational Picketing 
if it has the effect of causing employees to stop work or to fail to 
pick up or make deliveries.

 Determining whether picketing at a construction site is Area 
Standards Picketing or Informational Picketing is sometimes 
difficult.  It is advisable to contact labor relations counsel when 
any picketing at a construction site begins so that the factors 
to be considered in determining whether the picketing is really 
disguised recognitional or organizational picketing are all taken 
into account. - 13 -Appendix III  Page 1



Appendix III Legal Conclusion:  This picketing was lawful.

 Situation No. 5:  Same facts as Situation No. 4 above but 
NUC does not recognize the Union and picketing continues.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(C).  It may be filed by any person.

 Situation No. 6:  Same facts as Situation No. 4 above except 
NUC or Union A files a petition for an election with the Board.

 Legal Conclusion:  This picketing is lawful until the election 
is conducted.  If any person files a Section 8(b)(7)(C) unfair labor 
practice charge with the Board and NUC files an election petition 
with the Board, an expedited election procedure will be followed.

Because in most situations the picketing union really does not 
want an election, such picketing is often disguised as picketing 
for another purpose:

1. Informational Picketing.
2. Area Standards Picketing.
3. Picketing to protest an alleged unfair practice.

 Area Standards Picketing is not specifically addressed in 
the National Labor Relations Act.  However, the Board and the 
courts have determined that maintaining area wage standards 
is a legitimate union objective and have held that picketing in 
support of that objective is lawful activity.  Accordingly, picketing 
to inform employees and the public that a given employer does 
not pay its employees an amount equivalent to area wage and 
fringe standards is permitted to continue indefinitely; it is 
considered to be in support of a dispute between the union and 
that employer.
 Whenever this occurs, attempts should be made to determine 
if the picketing union is really protesting the employer’s wage 
standards.  If the union has made no attempt to find out what the 
employer pays its employees, recognition may be the actual object 
of the picketing.  Similarly, if the employer does pay its employees 
the area standard, and if the union knows it, recognition may be 
the real object of the picketing.  If recognition is only one of many 
objects, the picketing may be limited to no more than thirty (30) 
days without the filing of a petition.  The types of questions to be 
answered to try and detect a recognitional object of the picketing 
are:

1. Did the union contact the contractor, or anyone else, 
to find out what the contractor’s wage and benefit levels 
were?  If not, the picketing may not be area standards.
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Appendix III 1. The employer’s employees are already represented by 
another union (8(b)(7)(A)), or

2. There has been a Board conducted election within the 
previous twelve months (8(b)(7)(B)).

EXAMPLES:

 Situation No. 1:  Non-Union (NUC) is a subcontractor of 
General Contractor (GC) on a construction project.  Two months 
ago, Union A lost a Board election to be the representative of 
NUC’s employees.  Union A shows up on the project with a picket 
line carrying signs demanding that NUC recognize and bargain 
with it.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(B).  It may be filed by any person.  
The process is described above in Part I, Section D(3) and in 
Appendix IV.

 Situation No. 2:  Same facts as Situation No. 1 except that 
Union B is the union to picket demanding recognition from NUC.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(B).  It may be filed by any person.

 Situation No. 3:  Assume that Union A won the Board election 
and now has a contract with NUC.  Union B pickets and demands 
recognition.

 Legal Conclusion:  This picketing is unlawful.  An unfair 
labor practice charge should be filed with the Board alleging a 
violation of Section 8(b)(7)(A).  It may be filed by any person.

 Absent a recent election or an agreement with a union, 
recognition picketing is lawful so long as it does not continue 
beyond “a reasonable period of time not to exceed 30 days 
without the filing of a representation petition” (8(b)(7)(C)).  Once 
a petition has been filed, such picketing may continue until a valid 
election has been held.

EXAMPLES:

 Situation No. 4:  NUC is a subcontractor of GC on a 
construction project.  NUC does not have a collective bargaining 
agreement with any union.  It is therefore a non-union or open 
shop contractor.  Union A shows up on the project with picket 
signs demanding NUC recognize and bargain with it.  No petition 
for an election is filed.  NUC recognizes and begins bargaining 
with Union A after three days of picketing.
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This Gate is Reserved for the 
Exclusive Use of XYZ Construction 

Company, its Employees, 
Suppliers, and Other Visitors of XYZ 

Construction Company.

Such Persons May Not Use Any Other 
Entrance to This Project.

No Other Persons are 
Permitted to Use This Gate.  All Other 

Companies, Their Employees, Suppliers and 
Visitors are to Use  (here insert name 

and/or location of other gate).

 Gate Sign to erect at entrance to be used by all companies 
with which union has a labor dispute (Reserved Gate).



Appendix IIIpatrolling of a jobsite, usually by individuals carrying picket signs, 
advertising a dispute with an employer.  An individual employee 
may go on strike, and not picket.  An individual may picket the 
employer, but if the individual is not employed by the employer, 
he/she is not on strike.

 Work on construction jobsites may be interrupted by picketing 
in support of strikes or boycotts.  Such picketing occurs in a 
variety of circumstances for a variety of reasons.  Some picketing 
at construction jobsites is lawful and must be permitted although 
it may be limited in scope.  Other such picketing is unlawful and 
steps must be taken to stop it.

SOLUTION:

 The first source to examine to see what can be done to 
prevent or stop interference with the progress of the project is the 
contract of the contractor that is the object of the picketing.  Many 
times a clause in such a contract will give a general contractor or 
construction manager the leverage to order the contractor being 
picketed to solve the problem immediately or face cancellation of 
its contract for the work.

 If this is not possible or practical, the only remaining solution 
to the problem of picketing is to become familiar with the limits 
of a union’s lawful rights to picket and with an employer’s lawful 
rights to respond to picketing.  The following is a discussion of 
the different forms such picketing may take and of the limitations 
that the Board and the courts have placed on the union’s rights 
to picket at construction sites.

 A. Types of Picketing

 Regardless of its object, picketing at a construction site 
usually looks the same to an observer.  However, the object, or 
purpose, of any given picketing activity determines the type of 
picketing involved and calls into play the appropriate set of lawful 
standards used to regulate such picketing activity.  The types 
of picketing usually encountered are:  1) Recognition Picketing, 
2) Informational Picketing, 3) Area Standards Picketing, 4) 
Secondary Boycotts and 5) Jurisdictional Picketing.  Each of 
these will be defined and discussed in the following sections and 
possible contractor responses to each type will be suggested.

 B. Construction Site Picketing:  Picketing for Recognition

 Recognition Picketing is picketing by a union to require 
or force an employer to recognize the Union as the collective 
bargaining agent for the employer’s employees on the jobsite.  
Such picketing is unlawful if:
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This Gate is Reserved for the 
Exclusive Use of (names of neutral 

companies) Their Employees, 
Suppliers, and Other Visitors.

No Other Persons are 
Permitted to Use This Gate.

 Gate Sign to erect at gate to be used by all companies not 
involved in the dispute with the picketing union.  (Neutral Gate).



Appendix IV For this reason, in addition to the 72-hour rule, the Board requires 
the employer filing the charge to provide the evidence of the 
violation to the Board quickly.  If the employer fails to do so quickly 
enough, the Board may take the position that it is excused from 
complying with the 72-hour rule because the matter is not really an 
emergency after all.  Therefore, before filing a charge, a contractor 
should already have collected its evidence (see Appendix IV for 
a listing of some types of evidence to collect).  A contractor must 
be prepared to have witnesses available to talk to the Board 
investigator in person.

 If the Board decides there is reasonable cause to seek an 
injunction, the contractor’s witnesses will have to appear in court 
and testify--you must be prepared for this.

II. PROBLEM:  STRIKES, PICKETING AND BOYCOTTS
 Lawful and unlawful construction site strikes, picketing and 
boycotts do occur.  At the outset, it is important to distinguish 
between strikes and picketing.  A strike is a negative action--a 
withholding of services.     Picketing is an affirmative action--the 
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What You Should Do Before Filing an 
Unfair Labor Practice Charge

1. You do not need an attorney to file an unfair labor practice 
charge.  It is usually advisable to have an attorney, 
however, because of labor attorneys’ familiarity with 
National Labor Relations Board processes and personnel.

2. Whether or not you employ an attorney, you need to 
collect significant information before filing an unfair labor 
practice charge.  When you file it, you will need to take this 
information, and your witnesses, with you.

3. Information to collect:
A. Names and addresses of the project and project 

owner.
B. Names and addresses of all contractors on the 

jobsite, and copies of their construction contracts or 
at least the dollar value of each of their contracts.

C. Names and addresses of all unions, and their 
business agents, involved on the jobsite or in the 
picketing.

D. Names and addresses of any pickets you can identify.  
Make an effort to find out names and addresses of 
pickets from other contractors if you do not know the 
pickets yourself.

E. Language (exact language) of any picket signs, with 
photographs if possible.

F. Copy of a site diagram, showing entrances and 
locations of reserved gates, if established.

G. Copies of written notices sent to contractors and 
unions regarding the establishment of the reserved 
gate system.

H. A chronological sequence of events.
- When did the pickets first appear?
- How many were there?
- How many times have they been there?
- How long have they been there each time?



1987, construction trade unions have since resorted much more 
frequently to traditional campaign and election tactics in an effort 
to become recognized or certified as majority representatives of 
employees of construction contractors.  While election petitions 
involving construction contractors and unions were extremely 
rare before 1987, they have become almost commonplace as 
the construction industry unions seek to avoid the possibility that 
construction contractors will decide to go “open shop” upon the 
expiration of 8(f) collective bargaining agreements.

 3. Filing of Unfair Labor Practice Charges
 Construction contractors are frequently faced with unfair labor 
practices committed by unions.  Many of these involve illegal 
picketing of a construction site.  Such picketing, whether or not it is 
legal, and some practical responses to it, are discussed elsewhere 
in this booklet.  Contractors must be prepared for the fact that 
merely telling a union that it is committing an unfair labor practice is 
not likely to cause the union to stop doing so.
 Usually, the only legal procedure available to stop illegal union 
conduct that is an unfair labor practice is to file an unfair labor 
practice charge with the Board.  A contractor whose employees 
have stopped work in response to unlawful picketing is generally 
not entitled to go into court and enjoin the work stoppage even if 
the contractor’s collective bargaining agreement has a no-strike 
clause.  This is because the strike is likely a sympathy strike which 
is usually not enjoinable, and because the activity involved is likely 
an unfair labor practice and the law provides that only the Board 
can decide unfair labor practice cases in the first instance.
 An unfair labor practice charge is initiated by completing a 
form and filing it with the proper Board regional office.  Forms are 
available from all Board regional offices.  Any person, not just the 
employer who is being picketed or the employer whose employees 
have honored the picket line, may file the charge.  (NLRB Rules 
and Regulations, Section 102.9)
 Secondary boycott charges, recognition picketing charges and 
jurisdictional dispute charges are considered “priority” charges.  
The Board attempts to complete its investigation of such charges 
within 72 hours after their filing.  Additionally, if the investigation 
provides the investigator with reasonable cause to believe that 
certain of these unfair labor practices are occurring, the Board may 
seek an injunction to halt the conduct pending a final decision.  In 
some cases, secondary boycotts for example, the Board must seek 
an injunction if it has reasonable cause to believe an unfair labor 
practice is being committed.
 As a practical matter, contractors should understand that the 
Board does not enjoy filing suits for injunctive relief against unions. 

Appendix IV
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- Summary of any phone conversations with 
contractors or union business agents.

- Any other conversations with contractors or 
union business agents--remember, at every 
opportunity, ask “What will it take to get this 
situation resolved?”

- Other communications (letters, telegrams, etc.)
I. Identify witnesses who have first-hand knowledge 

(eyewitnesses or earwitnesses) to any or all of the 
above.  Take these witnesses with you to the Board.



Appendix V  Once a project is awarded to a contractor or group of 
contractors and either before or after work on the project has 
begun, contractors may be approached by unions representing 
employees in the trades to be employed on the project and 
asked to sign collective bargaining agreements.  It is legal for a 
construction company to sign such agreements even if it has not 
hired any employees for the project - but only because of Section 
8(f).  It is also legal for a construction company to refuse to sign 
such agreements if it does not want to sign them.  However, as a 
practical matter, refusing to sign may result in picketing problems 
that will be discussed later.

 Some agreements entered into this way are “project” 
agreements that have no application to employees at a 
headquarters facility or on other construction projects.  However, 
they need not be.  It is sometimes wise to insist that any 
agreements signed be restricted to given projects to avoid 
disputes in other regions when new projects are in progress or 
are to begin.

 2. Effect of Section 8(f) Agreements
 There are very important differences between contracts signed 
pursuant to Section 8(f) relationships and contracts signed after 
collective bargaining negotiations with a union recognized or 
certified under Section 9(a).  Contracts signed after negotiations 
with Section 9(a)  recognized or certified unions prevent, or 
act as a bar to, recognition or certification of another union as 
representative of those same employees during the term of the 
contract.  Contracts signed pursuant to Section 8(f), with no 
demonstration of majority status on the part of the union, do not 
prevent the filing of petitions for elections with the Board that 
could lead to certification.  Contractors need to be aware that 
merely signing a Section 8(f) agreement does not mean that 
they are free from going through a Board election.  A Board 
election that results in certifying a union as the representative 
of employees will not necessarily be limited to one construction 
project.
 Another very important difference between Section 8(f) and 
Section 9(a) relationships was announced by the Board in the 
case of John R. Deklewa & Sons, 282 NLRB No. 184, 124 LRRM 
1185 (1987).     In Deklewa, the Board noted that a contractor in a 
Section 9(a) relationship with a union has an obligation to bargain 
with that union for a new collective bargaining agreement upon  
the expiration of an existing collective bargaining agreement; but,  
the Board held, a contractor in a Section 8(f) relationship has no 
continuing duty to bargain with the union upon the expiration of 
any existing collective bargaining agreement.  Because of the 
change in the law brought about by the Deklewa decision in
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 D. Construction Industry in Particular

 The above is a very basic summary of the operative provisions 
of the Act.  All of them apply to the construction industry, but 
some have more frequent and more significant impact on the 
construction industry than on any other industry.  The following 
paragraphs discuss the Act and the construction industry in more 
detail.

 1. Establishment of Bargaining Relationship in the  
  Construction Industry

 The means of establishing exclusive representative status for 
bargaining discussed above apply to the construction industry.  
As noted, the two most common of these are 1) voluntary 
recognition and 2) certification after an election.  Each of these 
means is dependent uon the union attaining majority status and 
proving to the employer’s and/or the Board’s satisfaction that the 
uinon enjoys such majority status.

 Those two means of initiating exclusive representative status 
are frequently not resorted to by unions seeking bargaining 
rights in the construction industry.  That is because Section 8(f) 
of the Act specifically permits an employer primarily engaged 
in teh construction industry to enter into a collective bargaining 
agreement with a union without any showing of majority status 
by the union.  Such an agreement may:

a. provide for mandatory union membership after the seventh 
day of employment;

b. provide for the employer to give the union advance notice 
of any vacancies that exist and even provide for exclusive 
union referral of applicants;

c. establish minimum training experience, or longevity levels 
with the emplyer or in the industry or geographical area 
which must be met by all applicants for employment.

 Section 8(f) was written for the construction industry because 
of the historically relatively short duration of employment of any 
given individauls on many construction projects.  Construction 
projects typically are not permanent locations for work --a 
contractor’s work is frequently completed in only a few months.  
The Board’s election machinery is cumbersome when applied to 
a project that will only last a few months since, after completion 
of a project or a phase of a project, employees are typically 
released and frequently many new employees are hired for the 
next project or the next phase.  This means that permanent 
certification or recognition of a union is inappropriate because of 
the loss of “majority” status of the union among employees from 
project to project or during the term of a project.

Appendix V
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 Employer unfair labor practices are the following:
a. Employers may not threaten or coerce employees with 

respect to their exercise or non-exercise of the right to 
engage in collective bargaining through labor organizations 
of their own choosing;

b. Employers may not dominate or assist an employee 
organization as the exclusive representative of their 
employees;

c. Employers may not discriminate in matters of employment 
against or in favor of any employee because of exercise 
or non-exercise of rights to engage in protected activity-
i.e., membership or non-membership in, support or non-
support of, labor organizations;

d. Employers may not discriminate against any employee for 
filing charges or testifying in proceedings under the Act; and

e. Employers may not refuse to bargain in good faith with 
an appropriately recognized or certified bargaining 
representative of employees.

Union unfair labor practices are the following:
a. Unions may not restrain or coerce employees with respect 

to protected activity;
b. Unions may not restrain and coerce employers in selection 

of their representatives for bargaining purposes;
c. Union may not cause or attempt to cause discrimination 

against an employee for exercise or non-exercise of the 
right-to engage in protected activity;

d. Unions may not refuse to bargain in good faith with an 
employer for whose employees the union is the bargaining 
representative;

 e. Unions may not engage in prohibited strikes and boycotts;
f. Unions may not impose excessive or discriminatory 

membership fees;
g. Unions may not engage in featherbedding; and
h. Unions may not strike or picket health care institutions 

without giving timely notice (10 days).

 Additionally neither employers nor unions may enter into hot 
cargo agreements—agreements under which an employer and 
a union agree that the employer will not do business with other 
employers.  The “hot cargo” unfair labor practice is frequently 
an issue involved in the subcontracting provisions of collective 
bargaining agreements.
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functions of other employees; interchange among employees; 
and geographic proximity.  Once a bargaining unit is established 
and a union is recognized or certified as the representative of 
employees in it, changing the bargaining unit is a permissive, not 
mandatory, subject of bargaining.

 2. Voluntary Recognition
 Under the Act there are two common means by which a 
union can become the exclusive representative of a group of 
employees under Section 9(a) of the Act.  The first is by voluntary 
recognition.  This occurs when a union informs an employer that 
the union has been authorized by a majority of employees in an 
appropriate bargaining unit to represent them for purposes of 
collective bargaining.  If the employer believes the union claim, 
or views evidence sufficient to satisfy the employer that the union 
is correct, the employer then recognizes and begins bargaining 
with the union as the employees’ exclusive representative.

	 3.	 Certification
 The other method is certification following a National Labor 
Relations Board (Board) election.  To achieve this, a union solicits 
authorization cards from employees.  These can be authorization 
“to seek election” or authorization “to act as bargaining agent.” 
When a union has such cards from at least 30 percent of the 
employees in the appropriate unit, it may file a petition with the 
Board seeking an election.  The union must also make a demand 
for recognition on the employer.  If recognition is refused by the 
employer, the election process may go ahead.

 The Board determines if the unit petitioned for is appropriate 
utilizing the criteria described above.  If so, and if no other 
impediment to an election, such as a collective bargaining 
agreement with another union, exists, an election is ordered to 
be held.  If at least “50 percent plus one” of the valid votes cast 
are cast in favor of union representation, and no valid challenges 
or objections to the election are filed, the union is certified by the 
Board and bargaining begins.

 4. Bargaining Orders
 There is one other, less common, method for a union to obtain 
bargaining rights.  If an employer is found to have committed 
flagrant unfair labor practices during the course of an election 
campaign that cause the union to lose the election, the Board 
may order the employer to bargain with the union if it finds no fair 
election would be possible because of the unfair labor practices.

 C. Unfair Labor Practices
 Under the Act, only an employer or a union can be liable for 
commission of unfair labor practices, individuals cannot.

Appendix V
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 The “solutions” to labor relations problems offered herein 
can be effected only if the job superintendents and supervisory 
personnel have taken the time to study and implement proper 
management practices.  Beware that there are exceptions to 
the Legal Conclusions stated following all the examples herein 
and that, therefore, these Legal Conclusions will not apply in all 
cases.

I. NATIONAL LABOR RELATIONS ACT
 The National Labor Relations Act (Act), as amended (also 
referred to as the Labor-Management Relations Act), is the basic 
law governing collective bargaining relationships in the private 
sector.  The following is an overview of the Act with emphasis on 
some aspects of it that are unique to the construction industry.

 A. In General
 The Act has two basic purposes.  One is to establish rules 
to determine status of unions to act as exclusive bargaining 
representatives for employees in appropriate units for bargaining-
-representation questions.  The second is to establish rules 
to police bargaining relationships established pursuant to the 
representation rules--unfair labor practice questions.  These 
two aspects of the Act overlap in some areas.  Other issues are 
also covered, such as rights of unorganized employees to be 
free from discrimination because of such unorganized status, 
but these are actually special applications of representation and 
unfair labor practice rules.

 B. Representation

 1. Appropriate Bargaining Unit
 Appropriate bargaining unit is a very important concept.  
The Act provides for bargaining relationships to be formed only 
in units appropriate for bargaining.  An appropriate bargaining 
unit need not be the only, or the most, appropriate unit, merely 
an appropriate unit.  Whether a unit is appropriate is determined 
from the vantage point of the employees of an employer:

Does the unit that the union seeks to represent consist of 
employees who share a community of interests among 
each other such that they can logically and effectively be 
represented by one exclusive representative?

 Factors reviewed to determine whether a community of 
interest exists include, among others:  amount or manner of 
determining wages or compensation; hours of work; benefits; 
common supervision; similarity in qualifications, training and 
skills; similarity in job function; frequency of contact with other 
employees in performance of duties; integration with work
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Notes Problems of Labor Relations Management 
at the Jobsite

Foreword

 The construction marketplace continues changing constantly.  
Owners (and their lenders or taxpayers) are insisting on the 
lowest possible prices for construction and adherence to 
completion schedules, without sacrificing either productivity or 
quality.  Competition among contractors and subcontractors 
for competitively bid work is squeezing profit margins.  Open 
(or merit) shop contractors and subcontractors are competing 
successfully for work once done almost exclusively by union 
contractors.

In this stressful environment, all the parties to a construction 
project are eager to have each project proceed to completion 
without interruptions - especially interruptions resulting from 
labor/management problems.  All want to avoid or minimize 
picketing, strikes and boycotts, whether they result from breaches 
of contract terms, jurisdictional disputes or organizational drives.  
Many construction managers, contractors and subcontractors 
are inadequately prepared to prevent or cope with labor-caused 
job interruptions.  This booklet is intended to help identify the 
conditions that might lead to interruptions and suggests steps to 
prevent or minimize them.  If interruptions occur despite those 
efforts, this booklet is also intended to help select and apply the 
most efficient and effective remedies.

 Nothing in this booklet should be interpreted to suggest that 
unions consistently abuse their rights and privileges under 
collective bargaining agreements or under applicable labor laws.  
Pickets, strikes and boycotts are protected under those laws when 
the causes are judged appropriate.  The purpose of the booklet 
is to guide contractors and construction managers in exercising 
their rights and meeting their obligations when anticipating, 
attempting to avoid, and coping with job interruptions, regardless 
of the legal status of the union’s cause.

 To that end, the objectives of this booklet are:

1. To encourage construction contractors to evaluate their 
company’s labor policy effectively and where necessary 
make constructive changes in that policy to assure a 
jobsite free of labor problems.

2. To motivate contractors to be more attuned to the obvious 
as well as the not so obvious disputes involving labor on 
the jobsite.
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3. To assist contractors in gaining a better understanding 
of the legal and practical considerations in formulating 
and carrying out their labor policy in order that they might 
minimize labor disputes on the  jobsite.

Preface 

 This booklet has been prepared by Michael H. Boldt of 
the law firm of Ice Miller LLP for the use of management 
personnel of construction contractors, construction managers 
and management labor relations attorneys.  The information 
contained herein is not legal advice as to how to handle a specific 
problem or situation but is intended instead as a guide to the legal 
principles generally involved in the situations described.  When 
such situations arise, specific advice of legal counsel should be 
sought before action is taken.

Introduction

 This booklet discusses several jobsite labor relations problems 
with the most extensive treatment dedicated to the problem of 
construction site picketing.  The appendices also relate to the 
problem of picketing.  Appendix I sets forth examples of different 
types of picket signs that may appear at jobsites and discusses 
the lawfulness of said picket signs.  Appendix II describes 
a possible procedure to use in establishing and monitoring 
Reserved Gates effectively.  Appendix III contains examples 
of jobsites posing different Reserved Gate situations and also 
contains Reserved Gate sign language.  Appendix IV describes 
information to gather in connection with filing an unfair labor 
practice charge over construction site picketing.  Appendix 
V is a series of flow charts illustrating the different turns that 
construction site picketing may take; in Appendix V, a dotted line 
indicates a possible consequence flowing from the preceding 
event and a solid line indicates a definite consequence flowing 
from the preceding event.

 It is essential for all job superintendents and supervisory 
personnel to be able to recognize and anticipate labor relations 
problems at construction jobsites, and to engage in effective 
management practices that protect a company’s legal rights and 
contribute to harmonious labor relations.  This booklet addresses 
several labor relations problems that are frequently encountered 
on jobsites.  It is a sort of “short course” on effective and lawful 
labor relations management and highlights some of the most 
frequent problems that occur at jobsites.  

If there are any doubts about how to handle any particular set of 
circumstances, legal counsel should be consulted to ensure that 
the company’s rights are protected to the fullest extent.

Notes
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