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Audit Not Enough for Transfer Pricing Adjustment in Indiana

By Dolores Gregory

Sept. 6 — An Indiana clothing retailer isn't required to make adjustments to its transfer pricing despite evidence that
its allocation of income was “weighted in such a way to unduly minimize” its state tax burden, the Indiana Department
of State Revenue ruled.

The department issued a ruling Aug. 31 that cited two recent Indiana Tax Court decisions in sustaining the taxpayer's
protest of a transfer pricing adjustment (2016 Weekly State Tax Report 13, 1/8/16).

An audit had determined that the retailer had shifted income to an affiliated, out-of-state retail service company
that wasn't subject to Indiana income tax.

Although the audit had “reasonably concluded” that the allocation of income between the retailer and its affiliate
was questionable, it didn't address “with sufficient specificity” the shortcomings in the taxpayer's transfer
pricing study, the ruling said.

‘Low Standard.'

The tax court cases had found that the application of the department's authority to require an alternate,
equitable apportionment of income under Indiana Code Sections 6-3-2-2(l) and (m) was “ambiguous” and that
those ambiguities were to “be resolved against the Department.”

“Given that low standard, the Department agrees that the audit cannot [set] aside Taxpayer's transfer pricing
study on the grounds cited,” the ruling said.

The two cases cited by the department are:

• Columbia Sportswear USA v. Dep't of State Revenue, Ind. T.C., No. 49T10-1104-TA-00032, in which the
Indiana Tax Court overturned a $950,000 assessment against an Oregon-based seller and distributor of sporting and hiking
apparel and equipment for tax years 2005-07; and

• Rent-A-Center E. Inc. v. Dep't of State Revenue, Ind. T.C., No. 49T10-0612-TA-00106, in which the court determined that the
state acted improperly when it required a rent-to-own retailer to file a combined report with two of its corporate affiliates for the
2003 tax year.

In both cases, the court rejected the revenue department's findings that the company's transactions with affiliates had distorted its income
in the state.

Following Tax Court Direction

Mark Richards, partner with Ice Miller LLP in Indianapolis, told Bloomberg BNA in an e-mail Sept. 6 that the state has “historically side-
stepped transfer pricing studies” in audits in which it determined that the taxpayer's return didn't fairly reflect Indiana source income. In
those cases, he said, the department of revenue required the taxpayer to use some form of alternative apportionment.

“In recent letters of findings, the Department appears to be trying to follow the direction of the Indiana Tax Court, while at the same time
the Indiana Legislature has a study underway of the merits of Indiana converting to mandatory unitary combined reporting,” he said.

A combined reporting regime would effectively wash out the impact of cross-border, related-party transactions on a company's Indiana
source income.

The results of that study are due Oct. 1, Richards said, with a public hearing scheduled on Oct. 5.
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