
Adjustments and alterations are 
made on construction projects 
on a daily basis to address the 
various issues that arise, and 

most are resolved with little or no contro-
versy.  Usually, the practicalities of the sit-
uation, combined with a relatively minor 
impact, dictate an informal compromise to 
the problem that allows all participants to 
move on - quickly and painlessly.  Although 
this approach works for many of the issues 
that are encountered, it also can foster an 
attitude that the terms of the construction 
agreement do not need to be consulted 
after it is signed.  Pulling out and review-
ing the contract when issues arise is not 
instinctive – it disrupts the rhythm of 
the job, and detracts from those who are 
inclined to focus their attention on solving 
the problems presented.  However, where 
an issue on a project gives rise to potential 
claims, a delay in reviewing and invoking 
the provisions of the contract can be costly. 

Though courts in other jurisdictions 
may be lenient when it comes to strictly 
enforcing the procedural requirements of 
a contract, it is useful to remember that 
courts in Indiana may very well enforce 
the terms of an unambiguous contract, 
including those mandating the period in 
which notice of a claim on a construction 
project must be provided.  In the case of 
Weigand Construction Co., Inc. v. Stephens 
Fabrication, Inc., 929 N.E.2d 220 (Ind. 
App. 2010), Weigand was the general con-
tractor on the Music Instruction Building 
project at Ball State University ("BSU"), 
and Stephens was the structural steel 
subcontractor.  BSU's architect changed 
the design of the steel trusses on the 
project, and Stephens in turn provided 
the new design to its subconsultants.   
When the subconsultants met on July 
11, 2002, they determined the architect's 
design changes necessitated substantial 
changes to their own calculations and an 
increase in the cost of Stephens' work.  
However, Stephens did not provide notice 
of its claim for additional compensation 
to Weigand until April 22, 2003, when 

a Stephens' employee verbally informed 
a Weigand employee it was requesting a 
claim for additional payment.   And no 
written notice was provided by Stephens 
to Weigand until May 28, 2003, almost 11 
months from the time Stephens' subcon-
sultants determined additional work and 
cost would be required. 

Similar to the standard AIA, Form A201 
– 1997 and 2007 editions, the Purchase 
Order between Weigand and Stephens 
provided via a “flow down provision” that 
claims by either party must be initiated in 
writing within 21 days after occurrence 
of the event giving rise to such claim, or 
within 21 days after claimant first recog-
nizes the condition giving rise to the claim, 
whichever is later. The Indiana Court of 
Appeals held the 21 day notice provision 
probably began when the changed truss 
design was received by Stephens in June 
2002, or in July 2002 when Stephens' sub-
consultants determined that significant 
changes were required.  In any event, the 
notice requirement certainly was trig-
gered, at the latest, when the Stephens 
employee verbally informed the Weigand 
employee of the claim.  Because all of these 
dates were well beyond 21 days before the 
written notice of a change was tendered to 
Weigand, the Court of Appeals ruled that 
Stephens' claim was untimely and Weigand 
was entitled to summary judgment in its 
favor on the claim.

In reaching its decision, the Court also 
cited contractual language requiring that 
a claim for an increase in the contract sum 
shall be given before proceeding to execute 
the Work, except in the case of certain 
emergencies.  Contrary to this provision, 
Stephens had completed the additional 
work at issue prior to notifying Weigand of 
a claim that extra work was required, and 
the work at issue was not an emergency. 

Stephens argued, unsuccessfully, that 
Weigand waived its right to rely on the 21 
day notice of claim provision.  Stephens 
had argued that when informed of the 
extra costs in May 2003, the Weigand 
employee directed Stephens to perform 

the work, maintain the project schedule, 
and advised that the issue of Stephens' 
requested change would be resolved at a 
later time. Significantly, the Court said 
Weigand not only did not promise to pay 
Stephens for the disputed change, but it 
also warned Stephens, in writing, that BSU 
may not agree to pay for the additional 
work because of its untimely submission. 
Additionally and similar to the standard 
AIA, Form A201 – 1997 and 2007 editions, 
the contract between Weigand and Ste-
phens provided that "no action or failure to 
act … shall constitute a waiver of a right or 
duty to afforded … under the contract, nor 
shall such action or failure to act constitute 
approval of or acquiescence in a breach 
thereunder, except as may be specifically 
agreed in writing." This contractual pro-
vision prevented the Court from finding 
that Weigand waived its right to enforce 
the 21 day notice of claim provision.

The benefits of prompt notice of claims 
are tangible: relevant documents and 
memories are more readily available and 
accessible around the time of the event giv-
ing rise to the claim; decisions can be more 
easily made to either avoid or mitigate 
the impact of the claim when addressed 

earlier rather than later; and issues such as 
shared savings clauses are more effectively 
administered when the overall status of 
the cost of the project is able to be accu-
rately monitored. Each of these factors can 
potentially be a benefit to all participants 
on the project. However, as illustrated by 
the Weigand case, it also can be a signifi-
cant detriment to a participant who does 
not maintain a focus on key provisions.

A few practical lessons can be learned 
from this case that can be put into practice. 
At the outset of the project, parties should 
weigh any proposed contractual language 
that imposes a deadline for notifying other 
parties of a claim, and before agreeing to it, 
consider whether it has the resources nec-
essary to comply. It may be helpful to high-
light any notice requirements in an easily 
accessed executive summary of the agree-
ment, and to periodically inquire within 
your team as to whether any events have 
occurred that could potentially give rise to 
a claim. Contractors and consultants also 
should include "flow down provisions" in 
subcontractor / subconsultant contracts 
that require subcontractors / consultants 
to provide prompt notice of claims, so that 
the contractor/consultant can meet the 
notice requirements in the contract with 
the Owner.  Conversely, subcontractors 
and subconsultants should request from 
contractors and consultants a copy of any 
prime or other contracts that are incor-
porated into their subcontract via a “flow 
down provision” in order to fully inform 
themselves whether and what notice 
requirements exist.  Finally, those parties 
that intend to include a notice deadline for 
claims in its contract should also consider 
including a nonwaiver provision, making 
clear that no action or failure to act is to 
be construed as impliedly waiving rights 
under the contract or to acquiescence in a 
breach of contract by another party.  
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