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Portability: 
A New Planning Option for Married Couples 

 
The concept of transferring or "porting" a predeceased spouse's unused federal gift and 

estate tax exemption to his or her surviving spouse was first introduced into the estate planning 
world in 2011.  That initial version of the portability law was scheduled for a short two-year 
shelf life, which meant it would be gone by 2013.  As a result of that uncertainty, portability 
generally was not viewed as a viable estate-planning technique for most clients. 

The American Taxpayer Relief Act of 2012 changed that perception when it retained 
portability as part of the tax code.  As a result, portability now is a "permanent" part of the tax 
code for 2013 and beyond, and it would take a new act of Congress for it to go away. 

Portability 101 

 Before diving into some of the potential benefits and drawbacks of portability, a review 
of (or perhaps an introduction to) its mechanics might be helpful.  As a threshold matter, 
portability only applies to married couples and is only available on the death of the first spouse 
to die.  In 2014 each spouse has a maximum federal gift and estate tax exemption of $5,340,000 
(indexed for inflation going forward).  If that first deceased spouse does not use all of his or her 
exemption through lifetime gifts or transfers at death, then any unused exemption amount can be 
ported to the surviving spouse.  As an example, if a husband predeceases his wife in 2014 and 
neither of them had used any of his or her $5,340,000 exemption, the husband's unused 
exemption could be ported to his wife, and then she would have a $10,680,000 federal gift and 
estate tax exemption going forward. 

 Generally, in order to port the unused exemption a federal estate tax return must be filed 
within 9 months of the first deceased spouse's passing.  In 2014 the IRS granted an extension for 
portability purposes for some estates of persons who died in 2011, 2012, or 2013, and whose 
estates had assets that were worth less than that person's remaining exemption amount.  Using 
this extension, the federal estate tax return for those estates must be filed before January 1, 2015. 

Reasons to Use Portability 

 Before portability, the estate plan of a married couple often would include a "credit 
shelter trust" for the surviving spouse's benefit.  This trust often is funded with assets from the 
first deceased spouse's estate equal in value to that spouse's remaining federal estate tax 
exemption.  Today, portability should be considered an alternative to funding a credit shelter 
trust.  Through the use of portability, an estate plan to benefit the surviving spouse could take the 
assets that would have gone to the credit shelter trust and transfer them directly to the surviving 



spouse instead, while using the unlimited marital deduction to avoid any estate tax on those 
assets.  Using portability can have the following benefits: 

 The surviving spouse will own the assets outright and without restrictions. 
 

 The surviving spouse could utilize and even leverage his or her increased exemption 
through a lifetime gifting strategy that can remain flexible as circumstances change in 
the future. 
 

 When the surviving spouse later passes away the assets would receive a step-up in 
basis for income tax purposes. 

This simplified estate plan certainly will have its time and place for many couples.  Still, 
portability, like most estate planning techniques, is not a one-size-fits-all solution. 

Reasons to Avoid Portability 

 Many clients have personal and financial circumstances that make it advantageous to 
establish a credit shelter trust in their estate plans, in lieu of solely relying on portability. 

1. Second Marriage with Separate Children.  If a couple in a second marriage relies 
on portability and distributes all assets to the surviving spouse on the first death, then that 
surviving spouse would have total control of those assets.  Thus, the surviving spouse could later 
disadvantage or even fully disinherit the deceased spouse's children.  A credit shelter trust would 
allow the surviving spouse to benefit from the trust's assets during his or her lifetime and would 
direct the trust's remainder to the deceased spouse's children.  Numerous other personal 
considerations, such as a risk of undue influence on or potential mismanagement of assets by the 
surviving spouse, could be drivers for avoiding portability as well. 

 2. Significant Growth Assets.  A credit shelter trust should not be subject to estate 
tax in the surviving spouse's later estate, and this includes any growth on those trust assets after 
the first deceased spouse's passing.  If assets are instead distributed outright to the surviving 
spouse under a portability plan, that growth would not be sheltered from tax in the second 
spouse's estate (unless the second spouse's increased estate tax exemption can cover it).  
Therefore, if there are assets that are likely to increase significantly in value, it could be 
advantageous to fund a credit shelter trust with them. 

 3. Generation-Skipping Transfer Tax.  One of the many nuances of the portability 
rules is that it does not apply to a person's federal generation-skipping transfer tax exemption 
(also a maximum of $5,340,000 in 2014).  Thus, when the deceased spouse's estate is distributed 
outright to the surviving spouse and portability is claimed for the gift and estate tax exemption, 
that deceased spouse's unused exemption for the generation-skipping transfer tax is lost.  The use 
of various trust funds could ensure this valuable exemption is not wasted. 

 Finally, it is worth noting that the portability decision is but a part of the larger estate 
plan.  The use of ongoing trust funds at the second spouse's death remains an important tool for 
benefiting minor or disabled children and grandchildren; protecting inheritances from a 



beneficiary's creditors, potential divorce, or financial recklessness; and transferring family 
businesses, homes, and other significant assets. 

To Port or Not to Port 

 While the simplicity and apparent permanence of portability is attractive and will have its 
time and place for certain families of means, it should not be relied upon without forethought.  
The relative newness of portability means that the process is likely to see adjustments going 
forward, and unknowns likely exist.  Further, estate planning rarely is driven solely by estate tax 
concerns, and more-often than not involves equally important personal, asset and other 
considerations.  As ever, a custom-drafted estate plan that takes a flexible approach to a client's 
unique circumstances is essential.  For instance, techniques exist that allow the surviving spouse 
to defer the decision of either utilizing portability or a credit shelter trust until after the death of 
the first spouse to die.  If we can provide assistance in answering questions about portability and 
its place in a particular estate plan, please let us know. 

 
This publication is intended for general information purposes only and does not and is not intended to constitute 
legal advice. The reader must consult with legal counsel to determine how laws or decisions discussed herein apply 
to the reader's specific circumstances. 
 
 
CIRCULAR 230 DISCLOSURE: To ensure compliance with U.S. Treasury Department Regulations, we are now 
required to advise you that, unless otherwise expressly indicated, any federal tax advice contained in this 
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recommending to another party any tax-related matters addressed herein. 
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