
 
 
 
 
 

FINAL REGULATIONS ISSUED BY DEPARTMENT OF LABOR 
ON OVERTIME EXEMPTIONS 

 
 

 On April 20, 2004, the U.S. Department of Labor issued its 

long awaited final regulations revising the Fair Labor 

Standards Act overtime exemptions.   

 The regulatory changes become effective on August 23, 

2004. 

 Recently passed Senate bills intended to blunt or frustrate 

implementation of new regulations will likely fail. 

[Harkin/Gregg] 
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Overview of Regulations 

 The Fair Labor Standards Act ("FLSA") requires overtime 

compensation to be paid to all employees who work more 

than 40 hours a week. 

 However, employees whose duties bring them within one of 

five recognized exemptions need not be paid overtime for 

hours worked over 40.   

 The five exemptions are the three "white collar" exemptions; 

[Executive, Administrative, Professional]; and Outside Sales, 

and Computer exemptions. 
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 Under the final regulations anyone covered by the "white 

collar" exemption must be paid a pre-determined weekly 

salary or fee of at least $455 [$23,660 a year]. 

 "Salary or fee" means a method of payment not subject to 

reduction because of variations in number of hours worked or 

in the quality of work performed.   

 Docking of pay for partial day absences continues to be 

prohibited.  

 Disciplinary suspensions of a day or more are now permitted 

not only for serious safety rule violations, but also for 

behavioral rule violations if the discipline is pursuant to a 

written policy that provides for such suspensions.   
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In addition, 

 There is a new "safe harbor" for employers to correct 

inadvertent deductions from the salaries of exempt 

employees.  This safe harbor is available if the employer has 

a written policy giving employees notice of a mechanism 

they can use to advise the employer if their pay is improperly 

reduced, and if the employer then promptly corrects improper 

deductions. 
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Executive Exemption 

 To qualify as an exempt executive, an employee will have to 

meet the salary test ($455 a week or more) and: 

 The employee's "primary duty" is management of the 

enterprise or a customarily recognized department or 

subdivision; and the employee; 

 "Customarily and regularly" directs the work of two or more 

full time employees or their equivalent; and the employee 

 Has the authority to hire or fire other employees or the 

employee's suggestions and recommendations as to hiring, 

firing, advancement, promotion or other change of status of 

other employees are given "particular weight." 
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"Primary duty" refers to the "principal, main, major, or most 

important duty the employee performs" rather than the percentage of 

time the employee spends performing that duty.  The focus of the 

analysis is on the character of the employee's job as a whole.  This 

means that managers who frequently work shoulder-to-shoulder with 

staff (such as restaurant managers) may be found to be exempt more 

often than before. 

"Customarily and regularly" means a frequency greater than 

occasional but less than constant i.e. recurrently. 

"Particular Weight" goes to the question as to whether it is part of 

the employee's job duties to make such recommendations or 

suggestions; the frequency with which they are made or are requested to 

be made; and the frequency with which they are relied upon. 
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The final regulations also recognize an additional category of 

exempt executive for persons who own at least a 20 percent equity 

interest in a business if they also are actively engaged in managing the 

business, regardless of what they earn weekly. 
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Administrative Exemption 

The final regulations provide that to qualify as an exempt 

administrative employee, an employee must meet the new $455 or more 

weekly salary test and; 

 Have as his/her "primary duty" the performance of office or 

non-manual work directly related to the management or 

general business operations of the employer or the employer's 

customers; and 

 The employee's primary duty includes the exercise of 

discretion and independent judgment with respect to matters 

of significance. 
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 "Primary duty" is defined as discussed above under the 

Executive exemption, i.e., principal, main, major, or most 

important duty.   

 "Discretion and independent judgment" involves the 

comparison and the evaluation of possible courses of 

conduct, and acting or making a decision after the various 

possibilities have been considered.   

 "Matters of significance" refers to the level of importance or 

consequence of the work performed. 



10 

Professional Exemption 

a. Learned Professionals 

To qualify as an exempt learned professional, an employee has to 

earn a salary of $455 or more weekly and have as his/her "primary 

duty" the performance of  

(i) "work requiring knowledge of an advanced type" 

(ii)  in a "field of science or learning" 

(iii) "customarily acquired by a prolonged course of 

specialized intellectual instruction." 

b. Creative Professionals 

To qualify as an exempt creative professional, an employee must 

meet the $455 or greater weekly salary test and have as his/her 

primary duty work that requires 

(i) "invention, imagination, originality or talent"  

(ii) "in a recognized field of artistic or creative endeavor." 
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Learned Professionals 

 

 "Work requiring advanced knowledge" means work which is 

predominantly intellectual in character and which includes work 

requiring the consistent exercise of discretion and judgment. 

 "Field of science or learning" means occupations that have a 

recognized professional status (doctor, lawyer, engineer, chemist, 

accountant); 

 "customarily acquired by a prolonged course of specialized 

intellectual instruction" really means the profession requires the 

job holder to have a particular degree or have completed 

specialized academic training.  While the occasional chemist who 

does not have a degree in chemistry may fit, cases like that will be 

the exception and not the rule. 
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Creative Professionals 

 

 "Invention, imagination, originality or talent" refers to work that 

requires more than mere intelligence, diligence and accuracy.  A 

cartoonist who is given a concept and develops a cartoon is 

covered whereas the animator who brings the cartoon to life would 

not be exempted. 

 "In a recognized field of artistic or creative endeavor" includes 

fields such as music, writing and acting and excludes routine 

mental, manual, mechanical or physical work that someone with 

general manual or intellectual ability and training could perform. 

Teachers 

 Any employee with a primary duty of teaching, tutoring, 

instructing or lecturing in the activity of imparting knowledge and 

who is employed and engaged in this activity as a teacher in an 

educational establishment by which the employee is employed is 

an exempt "Professional" without regard to the $455 salary test. 
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Computer Related Occupations 

To qualify under the computer-related occupations exemptions a 

computer employee must: 

 Meet the $455 or greater weekly salary test or be 

compensated on an hourly basis at a rate of not less than 

$27.63/hour; and  

 Have as his/her primary duty: 

(1) the application of systems analysis techniques and 

procedures, including consulting with users, to determine 

hardware, software, or system functional specifications; 

(2) the design, development, documentation, analysis, 

creation, testing or modification of computer systems or 

programs, including prototypes, based on and related to user 

or system design specifications; 

(3) the design, documentation, testing, creation, or 

modification of computer programs related to machine 

operating systems; or 
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(4) A combination of the aforementioned duties, the 

performance of which requires the same level of skills. 
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Persons Not Covered by the Computer Exemption: 

 Employees who manufacture or repair computer hardware and 

related equipment 

 People who use computers and software programs but who are not 

engaged in computer system analysis and programming, e.g., 

CAD/CAM operators who are draftsmen versus exempt learned 

professionals. 
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Outside Sales Employees 

These employees are not required to meet a salary requirement as 

part of the exemption.  To qualify for the exemption these employees 

must have as their "primary duty" the task of making outside sales or 

obtaining orders or contracts for services or for the use of facilities for 

which a consideration will be paid by the client or customer, and the 

employee must be regularly engaged in performing this task away from 

the employer's business.  What matters is whether sales are the "primary 

duty" as described above and whether they are made away from the 

employer's business, i.e., at the customer's place of business. 
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Exemption for Highly Compensated Workers 

A new exemption has been created for individuals who earn 

$100,000 or more annually (and also earn at least $455 on a weekly 

basis) and who (i) perform office or non-manual work as their primary 

duty, and (ii) who customarily and regularly perform at lest one of the 

exempt duties or responsibilities of an executive, administrative, or 

professional employee.  The regulations discuss what payments are 

includable in salary, and how to prorate annual compensation for those 

who work for less than a year.  The regulations allow an employer to 

make at the end of a year additional payments to employees to satisfy 

the salary requirement. 
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What To Do Before August 23, 2004 

 Review jobs to determine if they are properly classified under the 

new regulations.   

 You cannot be an exempt "white collar" worker if you earn less 

than $455 a week. 

 You are not exempt as an "Executive" if you do not have the 

authority to hire or fire others or effectively recommend someone 

be hired, promoted, reassigned, or fired. 

 Review your State Wage and Hour laws governing overtime.  

Federal regulations set a floor.  States can require employers to 

meet more rigorous standards and arguably 18 of them do:  

Alaska    Minnesota 
Arkansas   Montana 
California   New Jersey 
Colorado   North Dakota 
Connecticut   Oregon 
Hawaii    Pennsylvania 
Illinois    Washington 
Kentucky   West Virginia 
Maryland   Wisconsin 
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 Devise and disseminate written policies alerting employees of their 

right to have deductions from their pay reviewed and corrected, so 

that the employer can address inadvertent improper deductions 

from the pay of exempt employees without worrying about the loss 

of the employee's exempt status.   

 The question as to whether full day suspensions of less than a week 

will be imposed on exempt workers for misconduct should be 

answered in a written policy statement and published. 

 Reclassify historically exempt jobs that were never and/or are now 

not exempt or make the necessary modifications to qualify them as 

exempt. 
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SAMPLE QUESTIONNAIRE FOR DETERMINATION OF EXEMPT STATUS FOR 
THE WHITE COLLAR EXEMPTIONS AND THE 

OUTSIDE SALES AND COMPUTER-RELATED OCCUPATION EXEMPTIONS 
 
[This Sample Questionnaire is intended only as a starting point for developing a 
Questionnaire tailored to the particular business of the Employer, and to the 
categories of employees being studied.  The results of this Questionnaire cannot be 
taken as resolving the question of exempt status, but may be useful in the Employer's 
determination of that question, and as evidence in the event the question comes up 
later in an audit or lawsuit.] 
 
GENERAL JOB SUMMARY 
 

What is the primary duty/major purpose or most important duty of your job?  
 
____________________________________________________________________ 
____________________________________________________________________ 
____________________________________________________________________ 

[Etc.] 
 
NATURE OF WORK 

 Do you regularly perform manual work? Yes___ No ___   If yes, please describe 
the manual work you perform and estimate the percentage of your time during the 
year spent performing manual work? 

 
 
 
 
 
 

 
 If the answer to the prior question above is “no,” does your work primarily 

consist of office or non-manual work?  Please explain what types of office/non-
manual work you perform. 
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MAJOR JOB DUTIES 
 
List each of the major duties (essential functions) performed in the normal course of 
your job.  Indicate the average percentage of time spent each week performing each 
separate duty.  Try to summarize and combine duties so that each statement 
describes activities that take at least 10% of your overall time.  Also, list any minor 
tasks you perform in your position, estimate the percentage of time in the workweek 
you spend on each task, and identify any equipment needed to perform the task.  
Minor tasks are those that are not essential to the accomplishment of the primary 
duty or purpose.  After all the duties have been listed, rank them in the order of 
importance with #1 being the most important. 
 
If the weekly breakdown varies over the course of the year, please describe how it 
varies and the number of weeks involved in the fourth column. 
 
Normal number of hours worked per week: ____________ 
 
Rank % of Hours Description of Major   Describe variations 
Order Per Week Duties/Responsibilities  during the year 
  
_____    ____% ________________________ __________________ 
_____    ____% ________________________ __________________ 
_____    ____% ________________________ __________________ 
_____    ____% ________________________ __________________ 
_____    ____% ________________________ __________________ 
 
 

COMPLEXITY AND SCOPE OF WORK PERFORMED 
 
 Is your work primarily involved with administration; which means performing 

administrative work directly related to the management policies or general business 
operations of the company or its customers (e.g. formulating policy, advising and 
making recommendations to management, planning, negotiating, representing the 
company, purchasing or conducting research?  Please explain. 
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 Describe what makes your work routine, complicated, unusual or difficult to 
perform.  What obstacles are there in the work itself that make it difficult to 
accomplish? 
 
 
 
 
 
 
 

 Do your duties involve advising superiors, planning, negotiating, or representing 
your department in matters affecting Company policies or procedures?  Describe. 

 
 
 
 
 
 
 
 Do you formulate policy?  Describe. 

 
 
 
 
 
 

 Is your work of substantial importance to the overall management or operation of 
your area or department?  Explain. 
 
 
 
 
 
 

 Are there other employees doing the same sort of work or carrying out 
assignments of the same relative importance?  If so, please describe. 
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SUPERVISORY CONTROLS 
 

 List which of the tasks from the “Major Duties” section (by the “rank” number) 
that you do without necessarily receiving new instructions each time from your 
supervisor. 
 
 
 
 
 
 

 What is the nature of any standing or continuing instructions you have been given 
regarding these tasks (check one) 
 

  ______ Instructions are detailed, specific, and cover all aspects of the work 
 

 ______ Instructions are somewhat general; many aspects of the work are 
covered specifically, but I must also use some judgment 
 

  ______ Instructions are very general; I must use much judgment 
 

  ______ Other (describe fully). 
 
 
 
 
 
 

 What is the nature of the instructions your supervisor gives you when assigning 
new or one-time tasks? (Check one) 
 

  ______ Detailed, specific, and cover all aspects of the work 
 

  ______ Somewhat general, covering many aspect of the work,. 
 

  ______ Direction provided in terms of broadly define missions or functions 
 

  ______ Other (describe fully) 
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 How does your supervisor (or another employee) review your work?  (Check all 
that apply? 
 

  ______ My supervisor spot-checks what I am doing as I do it. 
 

  ______ My supervisor spot-checks my competed work 
 

  ______ My supervisor reviews most or all of my work while am doing it 
 

  ______ My supervisor reviews most or all of my completed work 
 

  ______ My supervisor does not review my work 
 

  ______ Other (describe fully) 
 
 
 
 
 
 
DISCRETION AND INDEPENDENT JUDGMENT 
 

 If possible, list three decisions you are required to make independently, using 
your own judgment and discretion as to how to decide. 
 

______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

 
 
 
 
 
 
 

 List three decisions about which you are required to seek consultation with, or 
approval from, a superior. 
 

______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

[Etc.] 
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GUIDELINES 
 

 What written guidelines or procedure do you use in your work?  (How do you 
know, other than from what your supervisor tells you, what tasks you are to perform 
and how they are to be accomplished?) 

 
 
 
 
 
 
 
 Do the guidelines you use in your work require interpretation or are they clear 

and specific? 
 
 
 
 
 
 
 
 Do you every have to determine which guideline to apply in a specific situation?” 

 
 Yes_____ No_____ Is so, when?  Please give an example. 

 
 
 
 
 
 
SUPERVISORY RESPONSIBILITIES 
 

If you manage a recognized group, unit, department or subdivision of the Company, identify that 
group, unit, department or subdivision.  For purposes of this question, "management" includes, 
but is not limited to, activities such as: 
 

 interviewing, selecting and training employees;  
 setting and adjusting or effectively recommending rates of pay and hours of work 

of employees; 
 scheduling and directing the work of other employees; 
 evaluating the work of other employees for the purpose of recommending or 

effectively recommending  promotions or other changes in status; 
 disciplining or effectively recommending discipline for employees; 
 handling employee complaints and grievances; 
 planning the work of other employees and apportioning work among employees; 
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 determining the type of materials, supplies and equipment to be used by 
employees and controlling the distribution of materials and supplies to 
employees; and 

 providing for the safety of employees. 
 
 
 
 
 
 

How many full-time employees (or full-time equivalents) do you supervise directly? 
 
 

If you perform any of the management duties described above, list each such duty you 
perform and estimate the percentage of time you spend in the workweek performing each duty: 
 
% of  
workweek Description of management duty 
 
 
 
 
 
 
 
 
 
 Do you spend part of the workweek performing the same type of work as that being 
performed by the employees you supervise?  If so, describe that work and estimate the 
percentage of time in the workweek you spend performing that work: 
 
% of 
workweek Description of duties   
 
 
 
 

 Describe the kind of supervision you exercise over those listed above. 
 
 

 
 What percentage of your time overall is spent supervising this group:  

 
_____________% 
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 What percentage of your time is spent performing the same work as other 
members of the group: 
 

_____________% 
 
PROFESSIONAL QUALIFICATIONS 
 

 Does your work required a specialized degree, or the equivalent in education and 
experience (as opposed to a general academic education)?  In what field? 
 

 What specialized degree, or the equivalent in education and experience, do you 
possess?  

  
 If you perform duties that require a specialized course of education, describe 

those duties and the percentage of time in the workweek you spend performing those 
duties. 

 
% of 
workweek Description of duties   
 
 
 
 
 
 
 
SALES WORK 
 

Do you perform sales activities from a fixed site?  If so, where?  What percentage of your 
workweek is spent performing sales activities from a fixed site? 

 
 

 
 
 
 
 Do you perform outside sales activities (i.e. conducting sales activities at your customers' 
residences or places of business)?  If so, what percentage of your workweek is spent performing 
outside sales activities (including travel to and from your customers' placers of business? 
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 If you perform outside sales activities, what percentage of your workweek is spent 
performing tasks directly related to your outside sales activities (e.g. preparing sales reports and 
documentation, planning your travel itinerary and assembling or organizing sales materials for 
customers)? 
 
 
 
 
 
 
 
COMPUTER-RELATED WORK 
 
 Does your work involve the application of systems analysis techniques and procedures, 
including consulting with users, to determine hardware, software, or system functional 
specifications?  If so, please describe the work you do that fits this description and estimate the 
percentage of time in the workweek you spend performing this type of work. 
 
 
% of 
workweek Description of work 
 
 
 
 
 
 
 
 
 Does your work involve the design, development, documentation, analysis, creation, 
testing, or modification of computer systems or programs based on and related to user or system 
design specifications?  If so, please describe the work you do that fits this description and 
estimate the percentage of time in the workweek you spend performing this type of work. 
 
% of 
workweek Description of work 
 
 
 
 
 
 
 



 

10 

 Does your work involve the design, documentation, testing, creation or modification of 
computer programs related to the operation of machinery?  If so, please describe the work you 
do that fits this description and estimate the percentage of time in the workweek you spend 
performing this type of work. 
 
% of 
workweek Description of work 
 
 
 
 
 
 
 
 
 
 
 
 Does your work involve the repair, installation or maintenance of computer software, 
hardware and related equipment?  If so, please describe the work you do that fits this description 
and estimate the percentage of time in the workweek you spend performing this type of work. 
 
% of 
workweek Description of work 
 
 
 
 
 
 
 
 Does your work involve training others about how to use hardware or software, 
answering their questions about the use of hardware or software, or responding to requests for 
help regarding problems with hardware or software?  If so, please describe the work you do that 
fits this description and estimate the percentage of time in the workweek you spend performing 
this type of work. 
 
% of 
workweek Description of work 
 
 

 
 
 
 
 




