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Several major municipalities in Ohio have enacted ordinances that require a contractor 
to employ a certain percentage of the municipality’s residents on public improvements. 
This appears to be driven, at least in part, by the city leaders’ efforts to address the 
economic downturn and relatively high unemployment of certain pockets of their 
community’s population. When construction projects are funded by local tax dollars, 
it certainly appears to be a worthy endeavor to provide local jobs for local residents.
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Potential and real problems from such 
legislation arise, however, from the means 
the municipalities undertake to accomplish 
this end. The burdens these ordinances can 
create on contractors may have the effect of 
increasing the taxpayers’ cost by decreas-
ing the competition for the work. The 
local hiring requirements may even make 
competing for the work too onerous for 
local contractors who may already employ 
residents of the community.

The assumption that a local hiring require-
ment will strengthen the local economy and 
alleviate local unemployment is certainly 
open to debate. It ignores or lacks consider-
ation of the extent to which a non-resident 
contractor or subcontractors would bring 
their employees to the jobsite rather than 
hire locally. There is no evidence of the 
amount of wages that would otherwise be 
diverted outside the municipality. Non-
resident contractors purchase supplies and 
equipment from vendors in the city. Wages 
are also spent in the locality, as well as for 
food and possibly housing. One is left to 
speculate as to whether the alleged benefits 
of a local hiring requirement outweighs the 
loss it occasions by discouraging competi-
tive bids on public improvements by non-
resident contractors.

These local hiring ordinances have taken 
many different forms, and may be found in 
so-called Responsible Contractor or Bidder 
ordinances. Some require contractors to 
hire only from local union halls, or require 
a contractor to commit to utilizing appren-
tices who must go through an approved 
apprenticeship program. The cities take the 
position that the residency requirement is 
a lawful exercise of their police power in 
economic development. They argue there 
is a substantial reason for discriminating 
against nonresidents by mandating jobs for 
city residents on public works projects. 

One legal issue raised by these local resi-
dent hiring requirements is whether the 

ordinance violates the Privileges and 
Immunities Clause of the United States 
Constitution, which provides that the “citi-
zens of each state shall be entitled to all 
privileges and immunities of citizens in 
the several states.” Some courts have held 
that a construction worker’s right to ply 
one’s trade or to pursue a livelihood in 
another state is protected by the Privileges 
and Immunity Clause. The non-resident 
employees of an out-of-state contractor bid-
ding on an Ohio municipal project have a 
right to nondiscriminatory treatment when 
it comes to the privileges and immunities 
protected by the United States Constitution. 
The city must provide a constitutionally 
adequate justification for treating residents 
and non-residents differently in connec-
tion with the construction of public works 
projects.

In April of this year, a judge in a federal 
court in Massachusetts preliminarily ruled 
against a Quincy, Mass., ordinance that 
required all contractors on public proj-
ects to utilize a workforce comprised of 
at least 33 percent of local residents. The 
City of Quincy argued to the court that 
its “substantial reason” for discriminat-
ing against non-residents was to ensure 
that “its taxpayers who are embarking over 

the next decade on a multi-million dollar 
investment in their community see some 
return on their substantial, and unique, 
investment in the way of jobs.”

The federal judge said that the Privileges 
and Immunities Clause cannot be ignored 
“solely under the guise of avoiding eco-
nomic losses to residents.” It was notewor-
thy that there was no evidence that the city 
conducted fact finding, or commissioned 
studies, or made any determination based 
on factual evidence that nonresidents were 
contributing to resident unemployment.

The judge also rejected the city’s argument 
that the ordinance’s “good faith effort” 
provision, which could possibly alleviate a 
contractor’s failure to reach the 33 percent 
requirement, saves the ordinance. The judge 
said that such an escape valve does not ren-
der the mandate constitutional under the 
Privileges and Immunities Clause.

The same federal judge had ruled in 
October 2011, that the local resident hiring 
ordinance of the City of Fall River, Mass., 
was unconstitutional on similar grounds. 
There, the City of Fall River required that 
100 percent of the apprentices and 50 per-
cent of all other workers for any construction 
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project be Fall River residents. The judge 
said that the ordinance places contractors 
who do not employ extensive numbers of 
Fall River residents at a competitive disad-
vantage because they will have to expend 
time, effort and resources recruiting Fall 
River employees prior to bidding on a Fall 
River construction project. Those contrac-
tors who already have a high number of 
Fall River employees would have an unfair 
economic advantage since they would not 
have to be involved in recruitment efforts. 

For years, the City of Cleveland has had a 
local hiring ordinance that mandates that 
contractors employing Ohio workers on pub-
lic projects for the city ensure that at least 
20 percent of construction hours worked 
on that project are performed by Cleveland 
residents. The ordinance excludes from the 
definition of “construction hours” all work 

performed by out-of-state residents. This 
exclusion arguably avoids any problems 
with the Privileges and Immunities Clause. 

The City of Cincinnati recently enacted 
an ordinance that requires a minimum of 
30 percent to 40 percent of all construc-
tion work hours within each trade be per-
formed by local residents on projects of 
$400,000 or more for the Metropolitan Sewer 
District of Greater Cincinnati, the Greater 
Cincinnati Water Works and the Stormwater 
Management Utility Division. In addition, 
no less than 20 percent of all construction 
worker hours within each trade must be per-
formed by disadvantaged local residents. The 
Cincinnati ordinance states that construc-
tion work hours performed by out-of-state 
workers are not included in the calculation 
of the number of construction work hours to 
which the ordinance applies.

The irony is that a contractor is not subject 
to the Cleveland or Cincinnati ordinances 
if its entire workforce is comprised of out-
of-state residents. It is certainly conceiv-
able that these ordinances might actually 
disadvantage the resident labor force. Such 
avoidance by a non-local contractor may 
not, however, be easy, as there likely will 
be requirements in the contract documents 
for small business/MBE and/or FBE subcon-
tracting participation goals. Another hurdle 
for a contractor is to find enough disadvan-
taged local residents capable of construction 
work available in the local workforce.

Cincinnati’s ordinance is purported to be 
modeled after a similar ordinance in San 
Francisco. San Francisco’s prior regula-
tion required city construction contracts 
to include the provision that contractors 
must make a “good-faith effort” to hire San 
Francisco residents for at least 50 percent 
of the total construction workforce. San 
Francisco policy makers determined that the 
“good faith” provision was not consistently 
applied and was ineffectual in achieving 
the city’s hiring goals. The city decided to 
replace the “good faith effort” provision 
with a strict local hiring mandate.

The funding source for the municipality’s 
construction project may limit the utiliza-
tion of local hiring requirements if the fund-
ing source (i.e., the federal or state govern-
ment) requires nondiscriminatory bidding 
procedures. Depending on the source of the 
federal funds on public projects, the ability 
of municipalities to apply local hiring man-
dates may be either permitted, prohibited, 
or something in between. For example, the 
American Recovery and Reinvestment Act 
(ARRA) had a provision promoting projects 
that sought to ensure that residents of the 
community get the job opportunities that 
accompanied ARRA-funded projects. On the 
other hand, projects funded by the Federal 
Highway Administration may not discrimi-
nate against the employment of labor from 
any other state.
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Conclusion

Local hiring ordinances that seek to pro-
mote the best interests of local taxpayers 
and residents have discriminatory provi-
sions that may arbitrarily exclude qualified 
contractors, which can lead to limited com-
petition and increased construction costs. 
Not only may these provisions run afoul of 
competitive bidding laws, they may also be 
contrary to state and federal constitutions 
and affirmative action laws. 

Targeting local construction projects in 
an effort to boost a municipality’s employ-
ment numbers appears to be an attempt 

by elected officials to grab low-hanging 
fruit. But surrounding communities may 
actually be harmed by neighboring local 
hiring mandates, and the quality of work 
on public projects may be diminished. The 
increased cost to administer such laws, as 
well as the burden imposed on contractors 
to comply may combine to limit competi-
tion for the work and to increase the overall 
cost of the project. Aside from the attendant 
legal issues, the relative short-term nature 
of construction projects raises the question 
of whether a local hiring ordinance can 
have the long-term effect of addressing the 
local unemployment issue the city leaders 
hope to alleviate. 

Patrick Devine is a partner in Ice Miller 
LLP’s Litigation and Intellectual Property 
Group. His office is located in Columbus, 
where his practice focuses on construction 
and employment litigation, emphasizing 
contract, prevailing wage and competi-
tive bid disputes. Devine can be reached 
by telephone at (614) 462-2238 or by 
e-mail at patrick.devine@icemiller.com.
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