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I.  Introduction 

A. Five Recent Supreme Court Cases 

 Matrixx Initiatives, Inc. v. Siracusano, 131 S.Ct. 1309 (2011) 

 Janus Capital Group, Inc. v. First Derivative Traders, 131 
S.Ct. 2296 (2011) 

 Erica P. John Fund, Inc. v. Halliburton, 131 S.Ct. 2179 
(2011) 

 Merck & Co. v. Reynolds, 130 S.Ct. 1784(2010) 

 Credit Suisse Sec. (USA) LLC v. Simmonds, 132 S.Ct. 1414 
(2012) 

B. Recent Developments at the Consumer Financial 
Protection Bureau (“CFPB”) 



Matrixx Initiatives, Inc. v. Siracusano, 

131 S.Ct. 1309 (2011) 

A. Key Holding 

 Facts supporting materiality and scienter need not be 
“statistically significant.” 

B. Facts 

 Zicam Cold Remedy accounted for 70% of Matrixx’s 
sales 

 Anectdotal evidence of less than 20 patients suggested 
Zicam may cause a complete loss of smell. 

 Medical studies suggested a casual link between Zicam 
and loss of smell. 



Matrixx Initiatives, Inc. v. Siracusano, 

131 S.Ct. 1309 (2011) (Cont’d.) 

C. Materiality 

 Materiality is defined as information that a reasonable 

investor believes would significantly alter the total mix of 

information available about the company. 

 Matrixx argued that evidence linking Zicam to a loss of smell 

was not “statistically significant” and therefore immaterial. 

 Because Zicam accounted for 70% of sales, and Matrixx knew 

that there was the possibility of a causal link between Zicam 

and loss of smell, disclosure should have been made. 

 



Matrixx Initiatives, Inc. v. Siracusano, 

131 S.Ct. 1309 (2011) (Cont’d.) 

D. Scienter 

 A material misstatement or omission must be made with Scienter – 
“a mental state embracing the intent to deceive, manipulate and 
defraud.” 

 Allegation “taken collectively” support inference that Matrixx did 
not disclose the information about Zicam “not because it believed 
they were meaningless, but it understood the likely effect on the 
market.” 

E. Policy Impact 

 Adjudication of Materiality and scienter is inherently fact 
based, and increases likelihood that cases will survive a 
motion to dismiss. 

 



Erica P. John Fund, Inc. v. Halliburton Co., 

131 S.Ct. 2179 (2011) 

A. Key Holding 

 Class certification does not require a showing of loss 

causation. 

B. Facts & Procedural History 

 Claims centered on alleged misstatements of asbestos 

liability, revenues, and the benefits of a merger. 

 Fifth Circuit held that under Rule 23, loss causation must 

be shown in order to certify a class. 



Erica P. John Fund, Inc. v. Halliburton Co., 

131 S.Ct. 2179 (2011) (Cont’d.) 

C. Fraud on the Market and Presumption of Reliance 

 Securities fraud cases requires reliance on a material misstatement 

or omission. 

 In an efficient market, all information about a Company – including 

a Company’s material misstatements – is presumed to be reflected in 

the stock price (the “Fraud on the Market”). 

 Purchasers in an efficient market rely on a Company’s statement by 

buying the stock at the market price. 

 This presumption helps resolve Rule 23 class certification issues. 



Erica P. John Fund, Inc. v. Halliburton Co., 

131 S.Ct. 2179 (2011) (Cont’d.) 
D. Loss Causation 

 Securities fraud requires loss causation – that a misstatement and subsequent 
corrective disclosure made by a company is casually connected to the stock drop. 

 In the Fifth Circuit, loss causation needed to be shown at the class certification 
stage. 

E. Reversal 

 The Supreme Court reversed the Fifth Circuit, noting that loss causation does not 
need to be shown in order to certify a class. 

 “The fact that a subsequent loss may have been caused by factors other than the 
revelation of a misrepresentation has nothing to do with whether an investor relied 
on the misrepresentation in the first place.” 

F. Policy Impact 

 The Fraud on the Market theory remains intact, and detailed loss causation 
analysis is not necessary at the class certification stage. 



Janus Cap. Group, Inc. v. First Derivative Traders 

131 S.Ct. 2296 (2011) 

A. Key Holding 

 Mutual fund investment advisor is not liable for statements made by 
mutual fund in the prospectus. 

B. Facts 

 Janus Capital Group (“JCG”) is a publicly traded holding company, 
that owns Janus Capital Management (“JCM”). 

 JCM is the manager of the Janus Investment Fund (the “Fund”), and 
receives a fee from the Fund set by a percentage of assets. 

 JCM helped draft the prospectus for the Fund; however, JCM was 
not responsible for the statements in the prospectus. 

 Investors sued the Fund, JCG and JCM for misstatements in the 
prospectus. 



Janus Cap. Group, Inc. v. First Derivative Traders, 

131 S.Ct. 2296 (2011) (Cont’d.) 

C. The Private Right of Action 

 Under Rule 10b-5 and Section 10(b) of the 1934 Act, it is unlawful for any person 
“to make an untrue statement of a material fact in connection with the purchase or 
sale of a security.” 

 Courts have implied a private right of action under Section 10(b), but must narrowly 
construe the right because it is a judicial creation. 

D. Creating vs. Making 

 The “maker of a statement is the person or entity with ultimate authority over the 
statement, including its content, and whether and how to communicate it.” 

 Because the prospectus was a Fund document, and not a JCM misstatement, neither 
JCM nor JCG could be held liable to private shareholders. 

E. Policy Impact 

 It will be harder for private shareholders to impose liability on affiliated entities 
under the securities laws. 



Merck & Co., Inc. v. Reynolds 

130 S.Ct.  1784 (2010) 

A. Key Holdings 

 In securities fraud claims, limitations period does not 

begin to run until a plaintiff actually discovers or would 

have discovered the facts giving rise to the violation. 

 The discovery rule explicitly applies to facts supporting 

scienter.  Mere discovery of a material misstatement is 

insufficient. 



Merck & Co., Inc. v. Reynolds 

130 S.Ct. 1784 (2010) (Cont’d.) 

B. Facts 

 Merck manufactured Vioxx, which was approved for 
prescription use in 1999. 

 From 1999-2004 numerous researchers associated Vioxx with 
a higher incidence of heart attacks. 

 Merck consistently denied that Vioxx caused heart attacks.  
Rather increase in heart attacks was due to absence of 
beneficial side effects of other anti-inflammatory drugs. 

 In September 2004, Merck withdraws Vioxx from the market. 

 In November 2004, internal emails surface that in the late 90’s, 
Merck’s researchers acknowledged Vioxx was causing heart 
attacks. 



Merck & Co., Inc. v. Reynolds, 

130 S.Ct. 1784 (2010) (Cont’d.) 

C. Statute of Limitations 

 Section 10(b) suits must be filed within:  (1) “two years 

after discovery of facts constituting the violation; or (2) 

five years after the violation.”  28 U.A.C. 1658(b). 

D. Storm warnings and Inquiry Notice 

 The adverse side effects of Vioxx were publicly known as 

early as the late 90s.  Merck alleged that such information 

constituted sufficient “storm warnings” to place a 

plaintiff on “inquiry notice” to perform “reasonable 

diligence” to investigate Merick’s conduct. 



Merck & Co., Inc. v. Reynolds, 

130 S.Ct. 1784 (2010) (Cont’d.) 

E. Discovery of Facts Supporting Scienter 

 Statute of limitations for Section 10(b) claims require discovery of facts 
“constituting the violation.”  Time does not begin to run until after the 
discovery of facts supporting the elements of the claim – including scienter. 

 Discovery rule triggers limitations period when plaintiff actually knew, or 
should have known, of all the facts constituting the violation. 

 Facts supporting scienter – that Merck knew that Vioxx was causing heart 
attacks – not known until after suit was filed. 

F. Policy Impact 

 Scienter is often the most important – and hardest to prove – fact in any 
securities litigation.  In some cases, Merck will lengthen limitations period 
for filing a securities lawsuit. 



Credit Suisse Sec. (USA) LLC v. Simmonds, 

132 S.Ct. 1414 (2012) 
A. Key Holding 

 Suits seeking the disgorgement of short swing profits under Section 16(b) are not 
tolled by an insider’s failure to file a Form 4 disclosing a change in beneficial 
ownership. 

B. Facts and Statutory Background 

 Section 16(a) requires an insider to make filings regarding a change in ownership 
the SEC Form 4). 

 Section 16(b) imposes strict liability against a corporate insider from profiting from a 
sale and purchase, or purchase and sale, in a six-month time period (“short swing 
profits”).  Suits must be brought within “two years after the date the profit was 
realized.”  15 U.S.C. § 78p(b). 

 Plaintiff argued that various underwriters qualified as insiders by virtue of under-
pricing stock in an IPO and therefore must file a Form 4.  Because none of the 
underwriters filed a Form 4, the limitations period was tolled, and Plaintiff could sue 
the insiders many years after the IPO occurred. 

 



Credit Suisse Sec. (USA) LLC v. Simmonds, 

132 S.Ct. 1414 (2012) (Cont’d.) 

C. Equitable Tolling and Form 4 

 Supreme Court held that the two year statute of limitations is 
not tolled by an insider’s failure to file a Form 4. 

 Equitable tolling, if it applies at all, would have to be 
determined based upon Plaintiff’s diligence in discovering a 
fraudulent concealment, or some other extraordinary 
circumstance. 

D. Policy Impact 

 Limited policy impact.  If insiders fraudulently conceal their 
short-swing profits, Plaintiff may still be able to make a 
showing of equitable tolling. 

 



The Consumer Financial Protection Bureau 

(“CFPB”) 

A. Jurisdiction 

 Consolidates responsibility for a maze laws and regulations into one agency. 

 Covers most consumer financial products, such as credit cards & retail banking. 

B. Regulatory Functions 

 Rule making 

 Enforcement 

 Education 

 Research 

C. Bank Supervision 

 Large Banks 

 Small Banks 

D. Preservation of State Law 


