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BAD FAITH COVERAGE LITIGATION: THE INSURER’S
COVENANT OF GOOD FAITH AND FAIR DEALING

Brent W. Huber and Angela P. Krahulik

I. INTRODUCTION

The policyholder that is the target of a liability claim must account for two
cases: the liability case and the coverage case. The policyholder is both a
defendant and a plaintiff in such situations. On the one hand, the policy-
holder faces an underlying liability claim, which may give rise to one law-
suit. On the other hand, the policyholder needs to pursue liability coverage
from its insurers, which often gives rise to another lawsuit. Although there
may be procedural tools that could provide some protection for the policy-
holder in these situations, in many jurisdictions the policyholder has no
realistic choice but to litigate both the liability case and the coverage case
at the same time.

This article analyzes several ways in which the liability insurers of such a
policyholder may violate their duties of good faith and fair dealing. Although
an insurer has the right to defend itself in a coverage lawsuit, this right is not
without limits, especially when that insurer’s policyholder simultaneously
faces claims from the plaintiff in the underlying liability case. In these situa-
tions, the insurer’s abuse of the legal process is not necessarily the issue. The
issue is the extent to which the insurer’s conduct during the course of the
coverage lawsnit can form the basis for an independent claim of bad faith by
the policyholder.
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