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Insurance 101 — Insights for Young

| Lawyers: Holding the Insurer’s Feet
to the Fire: The Insured’s Perspective
on First-Party Coverage Investigations
and Bad-Faith Claims

by Angela R. Elbert and Emily L. Mulder

If an Insurer is not living up to its obligations under its
first-party property policy by wrongfully denying
coverage under the policy after an incomplete or
otherwise improper coverage investigation, this article
provides guidance to a policyholder on how to lay the

roundwork to go on the offensive against the insurer
in a bad-faith action.

The Right to Collect Attorneys’ Fees
in Insurance Coverage Litigation:
Should We Look to the Statute of
Gloucester and Common Law
Reception Statutes for a Solution?

by Brent W. Huber and Ann Thrasher Papa

This Article suggests that many States have adopted
the “English Rule,” that the “loser pay” for attorney
fees, in their common law reception statutes. In the
absence of specific legislation to the contrary, the
reception statutes thus may provide a basis for
applying the “loser pays” rule to insurance coveraﬁe
litigation. The Article also explains why many of the
common justifications for the “American Rule” do
not hold up in insurance coverage litigation.

= The Effect of Venue Difference in
Bad Faith Cases: The Good (Law),
the Bad (Faith), and the Ugly (Truth)

by Rodney L. Eshelman and Robert Binion

Venue differences can make or break your bad faith
case or defense. In this article, authors discuss bad
faith law in New York and California, two centers of
insurance business and litigation, and the major impact
that minor differences in the law can make.

Technicolor Hats: The Danger of
Relying Solely on D&O Insurance to
Protect In-House Counsel in
Securities Litigation

by Erik A. Christiansen

Many in-house counse! have mistakenly assumed that

they are fully protected by traditional directors and
officers liability insurance policies in the event of an

SEC enforcement action, or a private securities class

action. This article discusses some of the pitfalls of
blind reliance by in-house counsel on traditioinal D&O

policies, and recommends additional steps in-house

counsel might wish to consider to protect themselves

against an uncovered loss.

Self-Funded Benefits Plans:
Up-Front Savings, but
Hidden Costs

by Rhonda D. Orin and
Daniel J. Healy

L.

Self-funding looks like a very attractive option for
employers who want to reduce the costs of their company’s
health benefits. These plans offer a number of cost-saving
features, such as avoiding premiums, premium taxes and state
mandatory benefit laws. What employers may not see, though,
are the hidden costs of self-funded plans. Unfortunately, there
are a lot of them.

Introduction

Plans that fall under the Employees’ Retirement Income
Security Act of 1974 (“ERISA”) may be “self-funded.”! Self-
funded plans are plans that are sponsored by the employer,
meaning the employer assumes the expense of paying the
actual benefits for plan participants. When a plan participant
incurs costs by, e.g., seeing a dermatologist, the employer’s
plan, rather than an insurance company, is responsible for
paying the dermatologist’s bill.

(Continued on page 10)
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The Right to Collect Attorneys’ Fees in
Insurance Coverage Litigation: Should
We Look to the Statute of Gloucester

and Common Law Reception Statutes for

a Solution?

by Brent W. Huber and Ann Thrasher Papa, Ice Miller-

?S\Brent W. Huber is a Partner at Ice Miller
in Indianapolis, Indiana and the founding mem-
ber of the Firm’s Insurance Recovery Practice
Group. His primary areas of practice are risk
management and insurance coverage dispute
resolution. He helps clients manage their risk
and minimize their uninsured loss.

Ann L. Thrasher Papa is a Project Attorney
at Ice Miller in Indianapolis, Indiana. Her pri-
mary area of practice is civil litigation, includ-
ing insurance coverage and securities arbitra-
tion. Ms. Thrasher Papa graduated from
Indiana University School of Law-Indianapolis,
Indiana in 2001, went on to clerk for Judge Paul
Mathias at the Indiana Court of Appeals for one
and one-half years, and then joined Ice Miller

in January 2003.

1. Introduction

This Article identifies a new argument for
applying the rule that the “loser-pays” for attor-
ney fees in insurance coverage litigation. The
“loser pays” rule was enacted 725 years ago by
the British Parliament. States adopted this rule
through their state “reception statutes” and con-
stitutional provisions unless the rule was con-
trary to existing constitutions or statutes, or was
explicitly rejected by statute. Although the En-
glish Rule has been rejected in the United States
by several courts, unless the state legislature has
rejected the rule, it could be considered in appro-
priate cases as a means of allocating attorney
fees.

“The ‘loser pays’ rule was enacted 725 years
ago by the British Parliament. States adopted
this rule through their state ‘reception statutes’
and constitutional provisions unless the rule
was contrary to existing constitutions or stat-
utes, or was explicitly rejected by statute.”

Many practitioners may not be familiar with
reception statutes in state codes or reception
provisions in state constitutions. These provi-
sions purport to adopt English common law and
specific statutes. Reception statutes were in
effect a legislature’s delegation to the state
courts the “authority to develop the English
Common Law in accordance with the ‘public
policy’ of the state. These long-forgotten statutes
were the basic vehicle through which legislative
power was vested in state judiciaries.”! Not
unlike many states’ reception statutes and provi-
sions, Indiana’s reception statute provides:

The law governing this state is declared to be:

First. The Constitution of the United States and
of this state.

Second. All statutes of general assembly of the
state in force, and not inconsistent with such
constitutions.

Third. All statutes of the United States, in force,
and relating to subjects over which congress has
power to legislate for the states, and not incon-
sistent with the Constitution of the United
States.

Fourth. The common law of England, and stat-
utes of the British Parliament made in aid
thereof prior to the fourth year of the reign of
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James the First (except the second section of
the sixth chapter of forty-third Elizabeth, the
eighth chapter of thirteenth Elizabeth, and the
ninth chapter of thirty-seventh Henry the
FEighth), and which are of a general nature, not
local to that kingdom, and not inconsistent with
the first, second and third specifications of this
section.?

One such statute of the British Parliament is
the Statute of Gloucester.3 The Statute of
Gloucester is one of those specific statutes pur-
portedly adopted by many states pursuant to
their reception statutes and constitutional provi-
sions. The Statute of Gloucester reads:

Whereas heretofore Damages were not
awarded in Assises of Novel disseisin, but only
against the Disseisors: it is provided, That if
the Dissecisors do aliene the lands, and have not
whereof there may be Damages levied, that they
to whose Hand such Tenements shall come,
shall be charged with the Damages, so that
every one shall answer for his Time. It is
provided also, That the Disseisee shall recover
Damages in a Writ of Entry, upon Novel dissei-
sin against him that is found Tenant after the
Disseisor. It is provided also, that where before
this Time Damages were not awarded in a Plea
of Mortdauncestor (but in case where the Land
was recovered against the chief Lord) that from
henceforth Damages shall be awarded in all
Cases where a Man recovercth by Assise of
Mortdauncestor, as before is said in Assise of
Novel disseisin: And likewise Damages shall be
recovered in Writs of Cosinage, Aiel, and
Besaiel.

“And whereas before Time Damages were
not taxed, but to the Value of the issues of the
Land, it is provided, That the Demandant may
recover against the Tenant the Costs of his Writ
purchased, together with the Damages above-
said. And this Act shall hold Place in all Cases
where the Party is to recover Damages. And
every Person from henceforth shall be com-
pelled to render Damages, where the Land is
recovered against him upon his own Intrusion,
or his own Act.”4

The Statute of Gloucester has been held to apply
to all actions for damages at law, not just “real
actions and possessory assizes.”s This general
concept is referred to as the English Rule or the
“loser-pays” rule.

As defined in Black’s Law Dictionary,® the
English Rule requires a losing litigant pay the

winning litigant’s costs and attorney’s fees. The
alleged opposite? of the English Rule is the
American Rule, defined as “[t]he general policy
that all litigants, even the prevailing one, must
bear their own attorney’s fees. *The rule is
subject to bad-faith and other statutory and
contractual exceptions.”8

In 1976, the U.S. Supreme Court overruled
the inclusion of attorney fees in a damage award,
and held:

We do not think that this charge ought to be

allowed. The general practice of the United

States is in opposition to it; and even if that

practice were not strictly correct in principle,

it is entitled to the respect of the court, till it

is changed, or modified, by statute.®
Moreover, the Supreme Court recently found,
“Just as the early state governments did not leave
reception of common law to implication, then,
neither did they receive it as law immune to
legislative alteration.”10 Based upon the manner
in which the English Rule was rejected and the
American Rule became prominent, it appears
that no state statutes ever explicitly rejected the
English Rule.

II. The Origins of the English and
American Rules

England cannot claim the concept of “loser-
pays” as its own. During the Byzantine Empire
when lawyers and then client bills appeared,
government began to regulate legal costs.1? The
Byzantine Empire’s regulatory control led to the
rule that the losing party reimburse the winner
for costs when the sitting court determines that
the litigation was frivolous, or instigated in bad
faith.12 This rule progressed during the Byzan-
tine Empire, and eventually, “reimbursement for
the winner in all cases became the norm.”13 As
early as 486 A.D., “Byzantine Emperor Zenon
is credited with first announcing, . . . the gen-
eral rule that the loser must pay the legal costs
of the winner.”14 Only fifty years later, the rule
was codified in the Code of Justinian, which
heavily influenced the English court system. 15

“In actions at law prevailing parties were
entitled to costs as of right; in actions at equity
the Chancellor exercised discretion when decid-
ing whether to allow costs to the victors.”16 The
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English Rule continued to progress and by 1487,
“English law had codified the common law
practice ‘that if a judgment be affirmed on writ
of error, the writ be discontinued, or if the party
suing it be nonsuited then the defendant in error
was to have his costs.” ”17 Even later English
statutes continued the “tradition” of providing
costs, including attorney fees, to the winning
party.1® And now, the English Rule that gener-
ally requires the losing party to pay attorneys’
fees and expenses of the winner “governs in
every other common law country.”19

The benefits of the English Rule are not
without consequences, such as the heavy regula-
tion of recovery amounts, and limitations on an
attorney’s ability to charge his own client.20
Additionally, because of the English Rule, “the
English courts have developed an elaborate sys-
tem of taxing costs.”2! These downfalls associ-
ated with the English Rule arguably contributed
to the demise of the English Rule in America.

In Colonial America, almost all legislation
regarding attorney fees was intended to control
the amount attorneys charge clients, rather than
shifting fees to the losing party.22 The propen-
sity to control attorney fee amounts was thought
to be due, in large part, to jealousy and
suspicion:

In every one of the Colonies, practically

throughout the Seventeenth Century, a lawyer

or attorney was a character of disrepute and of
suspicion, of whose standing or power in the
community the ruling class, where it was the
clergy as in New England, or the merchants as
in New York, Maryland and Virginia, or the
Quakers as in Pennsylvania, was extremely
jealous. In many of the Colonies, persons acting
as attorneys were forbidden to receive any fee;
in some, all paid attorneys were barred from the
court; in all, they were subjected to the most
rigid restrictions as to fees and procedure.23
Not surprisingly, the bars’ desire for adequate
compensation clashed with the legislatures’ rigid
control of attorney fees.24 Some have argued this
conflict led to the emergence of the American
Rule. 25 Other reasons for the drifting away from
the English Rule and the emergence of the
American Rule include: 1) the growth of the
judicial policy that all parties should be on equal
standing in a court of law; 2) the idea that

awarding attorney fees to prevailing parties
could become incentive for parties to abuse the
system by using delaying tactics to increase
attorney fee amounts where chances of winning
are favorable; and 3) the difficulty in proving
attorney fee awards, 26

As stated above, the U.S. Supreme Court’s
support of the emerging American Rule was
visible as early as 1796. At the time of the
Arcambel decision, courts had statutory author-
ity to award fees.2? The lack of historical infor-
mation about the American Rule’s policies has
led to the argument that “[i]n the nineteenth
century, payment of attorney’s fees by the client
rather than through recovery from a defeated
opponent seemed so natural that no justification
appeared necessary.” 28 Nevertheless, in 1967 the
U.S. Supreme Court expressed the “modern”
view of the policies underlying the American
Rule:

Since litigation is at best uncertain one should
not be penalized for merely defending or prose-
cuting a lawsuit, and that the poor might be
unjustly discouraged from instituting actions to
vindicate their rights if the penalty for losing
included the fees of their opponents’ counsel
. . .. Also, the time, expense, and difficulties
of proof inherent in litigating the question of
what constitutes reasonable attorney’s fees
would pose substantial burdens for judicial ad-
ministration. 29
The English Rule was among the various
British statutes “adopted” pursuant to the various
states’ reception statutes and provisions; it was
not contrary to existing constitutions or statutes;
and it was never explicitly statutorily rejected.
Notwithstanding the public policy concerns cited
by the courts in the American system, therefore,
the Statute of Gloucester, technically could still
be considered available for use.

III. Criticisms of the American Rule

Both the English and American Rules have
been highly criticized over the years. These
criticisms logically stem from the goals of the
critics, whether it be to resolve court congestion,
provide equal access to the courts for all people,
limit the filing of frivolous lawsuits, and/or
encourage people to comply with law.
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The American Rule has been criticized for
“encouraging intolerably congested courts[;]”
for preventing an injured party from ever being
made completely whole because although he
might win the lawsuit, he still has to pay his
attorney; for encouraging the filing of “less than
meritorious claims in the hope of recovering, at
a minimum, the nuisance value of a suit, since
the party risks nothing but his attorney fees[;]”
and for preventing the “little man” from seeking
justice in the courts.30

One critic concludes that if the goal is to
prevent plaintiffs from being dissuaded from
bringing suit, fee shifting in favor of prevailing
plaintiffs only provides the greatest incentives
for parties to merely comply with the law. He
reasons that a rule under which fees shift in favor
of plaintiffs “nearly eliminates” the significant
obstacle of litigation costs that face victims
wishing to bring suit.31

This same critic concludes that fee-shifting in
favor of prevailing plaintiffs acts to reduce liti-
gation. The reasoning is that when there are
more incentives to sue, there are more incentives
for compliance with the law. Therefore, the
conclusion follows, under the prevailing plaintiff
fee-shifting rule, the “pool of defendants con-
tains the smallest proportion of guilty defendants
relative to the other fee shifting rules. Since
plaintiffs will then rationally estimate that the
probability that a defendant is innocent is rea-
sonably high, they are more likely to settle”
when the prevailing plaintiff also recovers costs
and fees.32 A counter to this argument is that
if the plaintiff can be assumed to be able to
rationalize his estimations of winning, will not
the defendant be equally aware of the plaintiff’s
rationalizations, thereby causing more guilty
defendants to enter back into the “pool” based
upon the assumption that the plaintiff believes
that the percentage of guilty defendants in the
pool is low?733

Despite the widespread criticism of the Amer-
ican Rule, it remains in effect in the United
States. The purported justifications for the
American Rule are as follows:

First, because “litigation is at best uncertain one
should not be penalized for merely defending

or prosecuting a lawsuit.” Second, awarding
fees to prevailing parties might discourage the
poor “from instituting actions to vindicate their
rights if the penalty for losing included the fees
of their opponents’ counsel.” Third, “the time,
expense, and difficulties of proof inherent in
litigating the question of what constitutes rea-
sonable attorney’s fees” would pose substantial
burdens for judicial administration. Finally, the
American Rule seeks to avoid the possibility
that attorneys might sacrifice their clients’ best
interests for fear of upsetting the judge who will
later determine their fees.34
The first three justifications are identical to the
policies the U.S. Supreme Court set out as the
bases for the adoption of the American Rule.38
The problem with using the bases for the adop-
tion of the Rule as the justifications for the Rule
avoids any conclusion about the practical effects
of the Rule in each specific context.

IV. Loser-Pays Rule in Insurance
Coverage Litigation

Insurance coverage litigation might be well-
suited for the English Rule. Individuals and
companies maintain insurance policies to protect
against injuries and damages that might occur
to them or their property, or others’ injuries for
which they might be found liable. Imagine a
common situation in which a person purchases
liability insurance for his business. One day the
company’s product results in property damage
or personal injury. The other party involved
sustains significant losses. Believing coverage
exists, the insured reports the claim to his insur-
ance company, but instead of paying or defend-
ing the claim, the insurance company files a
declaratory judgment action against its insured
asking for a determination of non-coverage.

“Insurance coverage litigation might be
well-suited for the English Rule.”

In a very short period of time, the business
owner who elected to buy insurance is arguably
worse off than if he never purchased a policy.
He is faced with the prospect of paying costs
of another’s personal injuries or property dam-
age, costs and fees associated with litigation that
might arise from that loss, hiring an attorney to
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defend him against his own carrier, and all other
fees, costs and expenses related to defending the
declaratory judgment action brought by his own
insurance company.

The small business owner is not likely to be
able to afford to defend himself against his
insurance carrier. But when faced with the possi-
bility of being held liable for six or seven figure
sums, can he really afford not to defend? As-
sume that the business owner in the hypothetical
decides that based upon the large amount of
damages he might face in the underlying claim,
he will subject himself to the risk and expense
of defending himself against his insurer’s cover-
age action. Most insureds presented with such
a predicament, and a valid claim, would likely
agree that fee-shifting to a prevailing party is a
good idea. Additionally, would the insurer be as
quick to pursue the declaratory judgment action
if the loser-pays rule applied? Might the insurer
subject to that rule be more inclined to settle
early if discovery indicates that there likely is
coverage? Is this not a desirable goal?

Some may argue that a loser pays rule may
deter risk adverse insureds from pursuing cover-
age claims or defending coverage litigation. But
the loser pays rule, properly applied, need not
always result in an award of attorneys’ fees. The
English Rule, like the American Rule, after all
is a general rule that is subject to exceptions in
the proper case. In any event, many would agree
that sparing the courts of the burden of un-
founded coverage litigation is another desirable
goal.

“[T]he loser pays rule, properly applied,
need not always result in an award of attor-
neys’ fees. The English Rule, like the American
Rule, after all is a general rule that is subject
to exceptions in the proper case.”

The bottom line is that the policies underlying
the American Rule are suspect in coverage ac-
tions. It is illogical to require a prevailing in-
sured to incur expenses that he would not have
otherwise had to incur had the insurer rightfully
provided coverage in the first place. Insurers

might be deterred from denying coverage out-of-
hand, without reasonable investigation, if they
face the prospect of paying for the insureds’
attorneys” fees in declaratory judgment actions.
And there is no reason why courts would be
required to award attorneys’ fees to the prevail-
ing party in every case, if the specific facts and
circumstances present indicate an award could
lead to undesirable outcomes. Thus, it could be
argued that the loser-pays rule would only dis-
courage coverage litigation that should not be
filed in the first place.

“[T]he policies underlying the American
Rule are suspect in coverage litigation. It is il-
logical to require a prevailing insured to incur
expenses that he would not have otherwise had
to incur had the insurer rightfully provided
coverage in the first place . . ..”

V. Conclusion

The loser-pays rule arguably makes more
sense in coverage litigation than the American
Rule. If the goal is to cure congested courts, the
loser-pays rule will reduce the case load on the
courts by discouraging the filing of coverage
actions that should not be filed. Only those
parties who are substantially certain that cover-
age was properly or improperly denied will
defend coverage suits. Prevailing insureds in
coverage litigation can never be made whole in
a significant coverage action without an award
of attorneys’ fees. The American Rule thus
favors the party with the deepest pockets, the
insurer,

Only under the English Rule is the winner
made whole. Under the American Rule, neither
party is made whole because each is out the cost
of prosecuting or defending the case. These
considerations suggest it may be time to reassess
whether it makes sense to apply the English Rule
in coverage litigation, even if there is good
reason for creating exceptions to that rule to
avoid undesirable consequences in a particular
case. In some states, the Statute of Gloucester
and the common law reception statute may al-
ready provide the authority for this approach.
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* Research for this article is current as of March 7, 2005. This article does not represent the views of Ice Miller or its clients,
nor is anything contained herein intended to constitute legal advice.
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