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A few years ago in this magazine, I wrote about the importance of reading collective bargaining agreements before signing them, pointing out that collective bargaining agreements are more than merely collections of "helpful hints," that signing them is actually a commitment to keep the promises made therein.  A case decided a few months ago in northern Illinois reminds us of the admonition to "read carefully before signing," and underscores that message by pointing out that even fraudulent representations as to the nature of a document being executed may not protect the unwary contractor who is too busy or too lazy to determine if what he is signing is what the union told him it was.  The case is Board of Trustees of the Masons and Plasterers Pension Fund, Local 56 Dupage County, Illinois, et al. v. O'Donnell Plastering, Inc., 2002 U.S. Dist. LEXIS 25435 (United States District Court for the Northern District of Illinois, January 27, 2003).  
Background Facts

O'Donnell Plastering was signatory to a collective bargaining agreement with Plasterers' Local 5.  In April 1996, O'Donnell contacted the Business Manager of Plasterers' Local 56 to advise that O'Donnell Plastering then employed a member of Local 56.  It was undisputed that the Business Manager of Local 56 told O'Donnell that O'Donnell needed to sign a "Memorandum of Understanding" to have benefits transferred from the Plasterers' Local 5 funds to the Plasterers' Local 56 funds pursuant to a reciprocity agreement.  
Local 56 forwarded to O'Donnell a Memorandum of Understanding ("MOU") and a week later, O'Donnell Plastering's president signed it.  The MOU she signed stated that it obligated O'Donnell Plastering to the collective bargaining agreement between Locals 56 and 74 and the local employer bargaining association.  The MOU also contained an "evergreen clause," which provided that O'Donnell was bound to all successive agreements following the expiration of the then-current agreement, and contained a specific promise to pay into the fringe benefit funds described in the Local 56 and Local 74 agreements.
It was undisputed that for several years after signing the MOU, O'Donnell Plastering never paid any contributions to the funds referred to in the Local 56 or Local 74 agreements, and that O'Donnell Plastering continued to make payments into the funds set forth in the Local 5 agreement for all work performed by any plasterers on O'Donnell Plastering's payroll.  It was also undisputed that neither Local 56 nor Local 74 ever requested wage and fringe benefit bonds, or proof of workers compensation or liability insurance from O'Donnell Plastering.  Neither of those locals ever sent O'Donnell Plastering lists of the wage and fringe benefit rates applicable during the term of successor agreements.  However, sometime in 2001, the trustees of the various benefit funds referred to in the Local 56 and Local 74 agreements sued O'Donnell Plastering for contributions due under the collective bargaining agreements in effect between 1996 and 2001.

Court's Decision

The principal defense asserted by O'Donnell Plastering and addressed by the court was that O'Donnell Plastering's president did not know at the time she signed the MOU that the MOU was a document obligating it to the Local 56 and Local 74 collective bargaining agreements.  O'Donnell Plastering's president testified that the Business Manager of Local 56 had represented to her that the MOU was a document that simply permitted a transfer of contributions from Local 5 funds to Local 56 and Local 74 funds if members of Local 56 and Local 74 should happen to work for O'Donnell Plastering under its Local 5 agreement.  
As the court noted, O'Donnell Plastering's claim that it was not bound by the terms of the MOU amounted to an alleged defense of "fraud in the execution."   O'Donnell Plastering essentially contended that the Business Manager of Local 56 lied to O'Donnell Plastering's president since he represented to her that the document tendered for signature was something other than what it was.  O'Donnell Plastering argued that it was not, therefore, bound by its terms.  
"Fraud in the execution" is a legitimate defense.  If a party can prove that its signature on a document was procured through fraud in the execution, the agreement is considered void ab initio--void from the beginning--as if it never existed.  To establish the defense, O'Donnell Plastering needed to prove two things:  1) that it did not know it was signing on to a collective bargaining agreement; and, 2) that its ignorance was excusable because it had relied reasonably on the representations of the union representative.
Without detailing the many cases relied upon by the court in reaching its conclusion, suffice it to say that the court determined that while the union representative may have fraudulently misrepresented the nature of the document tendered to O'Donnell, O'Donnell's reliance upon that fraudulent misrepresentation was not reasonable.  The court found that O'Donnell's president, as the chief executive officer of a corporation, was expected to read the terms of the agreements she signed and that, having signed an agreement without reading it, she could not later claim that she was not bound to it simply because it did not say what she had been told it said.

It is not possible to tell from the report of this case whether the union representative's misrepresentation as to the nature of the document was intentional.  However, even if it was intentional, even if the union representative had lied deliberately in an attempt to trick O'Donnell Plastering's president into signing a collective bargaining agreement on the premise that it was something else, unless O'Donnell could claim that it was somehow reasonable for its president to rely on what the union representative told her, the union and the fringe benefit funds would get the benefit of the union representative's lie.

Discussion

In the O'Donnell Plastering case itself, the damages may not have been significant.  The evidence established that the Local 5 funds had indeed transferred to Local 56 the amounts paid into the Local 5 funds on behalf of the Local 56 members.  Accordingly, the magnitude of damages to be paid by O'Donnell Plastering may not be substantial in this case.  However, imagine how different the outcome could be in terms of damages if an employer is induced to enter into an MOU similar to the one involved in the O'Donnell Plastering case, but upon the representation that it will apply only to a single project.  If the employer believes that representation and applies it only to a single project, and then goes on for years ignoring it with respect to other projects in the territory covered by the agreements referred to in the MOU, a small employer could indeed be obligated to pay huge damages due to a union representative's misrepresentation.  
Several years ago, I had occasion to represent an employer group in Indianapolis in an arbitration case where our defense was fraud in the execution.  A union business manager had taken the proofs for a new collective bargaining agreement to the printer and modified the wage rates, raising them of course, before final printing.  The business manager then brought the final printed original of the agreement to the association president for signature.  The association's president did not review the final version of the collective bargaining agreement before signing it.  When the employers refused to pay the inflated wage rates, the union filed a grievance.  The arbitrator ruled that even if, as we alleged, the business manager had fraudulently changed the wage rates before presenting the "final" version to the association president, the president could not blame anyone but himself for failing to review the document before signing.  All of the employers in that association had to live with the higher wage rates for the life of that agreement.
In cases in which documents are altered before execution, or are misrepresented as something other than what they really are, "The devil made me do it!" is not a successful defense.  There is simply no way around it--contractors must read carefully before signing, and not fall into the trap of trusting too greatly the officials representing the opposite party --the union.
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