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What is Title | X?

Title IX of the Education Amendments of 1972, 20 U.S.C. 88 1681, et seq, (‘Title IX") is
a federd dvil rights staute which prohibits sex discrimination in educationa programs recalving
federd financid asssance. Because mod educationd inditutions benefit from federd funding,
they must comply with the requirements of Title IX and the educationd inditution's athletic
program must separately satidy the Title IX requirements.  An educaiond inditution's athletic
progran must be gender equitable by providing the same or subdantidly the same overdl
opportunities, benefits and services to male student- athletes and female student- athletes.

The Office for Civil Rights of the U.S Depatment of Educaion (the “OCR”) is
respongble for enforcing Title 1X. The regulation implementing Title IX, 34 CFR. Pat 106,
became effective on July 21, 1975 and on December 11, 1979, the OCR issued an Intercollegiate
Athletics Policy Interpretation (the “Policy Interpretation’”). The primary purpose of the Policy
Interpretation was to provide guidance on the regulatory requirements of Title 1X with respect to
athletic programs. In essence, the Policy Interpretation focused on three maor areas for
determining compliance of an educationd indtitution's ahletic program with Title IX. The three
aressare asfollows:

1. Accommodation of Interests and Abilities;
2. Athletic Financid Assstance and

3. Other Program Aress, indluding:

Equipment and Supplies,

Scheduling of Games and Practice Time,
Travel and Per Diem Allowances,

Tutoring,

Coaching,

Locker Rooms, Practice and Competitive Facilities,
Medicd and Training Fecilities and Services,
Housing and Dining Facilities and Services,
Publicity,

Support Services, and

Recruitment of Student-Athletes.
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On January 16, 1996, the OCR issued the “ Clarification of Intercollegiate Athletics
Policy Guidance: The Three-Part Test” (the “ Policy Claification”) which serves as a
daification of certain portions of the Policy Interpretation. This recent release of the OCR

! The Policy Clarification isreprinted in full and attached hereto asAppendix B.



provides subgtantid guidance on the manner in which the OCR evaduates participation
opportunities for individuas of both sexes a an educaiond inditution as a pat of the
determination of whether equal accommodation of interests and abilities exigts in an educationa
inditution's athletic program. In generd, courts have followed the method of andyss for Title
IX issues st forth in the Policy Interpretation and the Policy Clarification.

Although the OCR has authority to enforce Title 1X, an implied private right of action
exigs to bring clams under Title IX with respect to athletic programs. Over the past few years, a
ggnificant number of femde dudent-ahletes have initiated suits againgt their respective
educationd inditutions claming unequa treatment in the conduct of ahletic programs in
violaion of Title IX. Many of these femde sudent-ahletes have been successful in ther clams,
ether through court decisons or out-of-court settlements.  This increase in litigation has focused
much more atention on Title IX issues and the full scope of the Title IX requirements for
ahletic programs is just beginning to be undersood by many educationa inditutions.  For a
more genera discussion of the leading case involving a private right of action, Cohen v. Brown
University?, and other recent decisions involving actions brought by students and coaches, see

Appendix A.

Until 1992, courts generdly granted private parties bringing lawsuits under Title IX
equitable rdief in the form of injunctions. However, in Franklin v. Gwinnett County Public
Schools,® the United States Supreme Court held that a private party could collect monetary
damages in cases of intentiond violations of Title IX, which incdudes the possbility of the
recovery of the plaintiff’ s attorneys fees.

An injunction issued by a court can have a tremendous effect on an educationd
indtitution. For example, a court may, without consdering the costs of doing so, require an
educationd indtitution to increase the opportunities, benefits and services to femde student-
ahletes, including the reindatement or addition of specific femde ahletic teeams  The wdll
known decison in Cohen v. Brown Universty case is a good example of such a remedy. In that
case, a class action suit was filed when two women's varsity teams were dropped from varsity to
club gatus. Brown Univerdty argued that it's decison to cut the sports was judtified for a host
of reasons, including a lack of funds. Brown University dso noted that it had also dropped two
men's team as part of the decison to drop the women's teams. The United States Digtrict Court
of Appeds for the Firs Circuit ruled that Brown Univerdty's actions were inconasent with the
requirements of Title IX and became the firs appdlaie court to interpret the subgtantive
requirements of effectively accommodating the interests and abilities of members of both sexes
under Title IX.

2 101 F.3d 155 (1 Cir. 199).

3 503U.S, 60, 112 S.Ct. 1028 (1992).



General Conclusions Applicable
to TitleI X Compliance

The gender equity determination is not a mechanica andyss of specific factors.  Rather,

it is a caeful andyss of many complex legd and factud issues guided by the single overriding
question of whether or not the men's and women's ahletic programs of the educationd
inditution ae subdantidly equivdent in tems of opportunities, benefits and sarvices.
Consequently, it is difficult to didill many generd themes or conclusons of universa application
from the reported cases. It does appear justified, however, to draw the following conclusons:

1

Analyze the Overall Program. Determining gender equity means compaing the overdl
opportunities, benefits and services provided to women and the overal opportunities,
benefits and services provided to men.

4, Not Absolute Equdity for Teams. So long as overdl gender equity exidts,
individud mens and women's teams in the same sport are permitted to have
different benefits and services.

Decisions of the Coaches and Athletic Personnel. Coaches and ahletic personnd are
permitted to make decisons which yidd different benefits or services for ther teams o
long as the choices of coaches or ahletic personnd in the femae programs are not more
limited than the choices of coaches or athletic personnd in the mae programs, or vice
versa

5. Anayze the Issue in More Than One Way. Although the gppropriate andyss for
determining compliance is often determining whether an equa percentage of
femde and mde ahletes are provided equa opportunities, benefits and services,
some gStudions may require andyss in tems of teams or othewise.  This is
paticulaly the case when mae or femde teams of dissmilar sports do not
receive the same benefits or services due to the nature of the sport or the decisions
of the coaches.

6. Determine How the Money is Spent. It is important to focus on how the money is
spent as opposed to the costs of the benefits or services or the source of the funds.
The dollars awarded to mde and femde athletes for scholarships, and the
amounts spent on recruitment and coaches sdaries and otherwise should be
proportionate to their respective participation rates.



Accommodations of I nterests and Abilities

An educationd inditution's athletic program must provide equa accommodation of the
interests and abilities of both sexes  Andyds of this area involves (i) an examination of
participation opportunities by means of a three pat test, and (ii) an examination of competition
opportunities by way of a two pat test. Although most compliance issues arise in the area of
participation opportunities, both tests must be satisfied to demondrate compliance with Title 1X.
The respective tests are as follows:

[ Participation Opportunities

An educaiond inditution must comply with one of the requirements of this three-part
tes which is used to assess whether an educaiond inditution is providing nondiscriminatory
participation opportunities for individuas of both sexes.  An educationd indtitution must:

a Provide participation opportunities for women and men tha ae subgtantidly
proportionate to their respective rates of enrollment as full-time undergraduate
sudents, OR

b. Demondrate a higory and continuing practice of program expanson for the
underrepresented sex; OR

C. Fully and effectivdy accommodate the interests and dbiliies of the
underrepresented sex.

. L evels of Competition

An educationd inditution must comply with one of the requirements of this two-part test
used to assess whether an educationa inditution is providing nondiscriminatory competition
opportunities for individuas of both sexes. An educationd indtitution must:

a Provide proportiondly smilar numbers of mae and femde athletes equivaently
advanced comptitive opportunities; OR

b. Demondrate a hisory and continuing practice of upgrading the competitive
opportunities available to the historically disadvantaged sex.



Athletics Financial Assistance

An educationd inditution is required to award scholarship dollarss on a bass
proportionate D the ratio of mae and femae participants in the athletic program. In other words,
if 45% of an educdiond inditution's ahletes are femae, then 45% of the overdl scholarship

dollars provided to student-athletes should be awarded to female athletes.

Each educationd inditution should carefully condder and answer the following

questions:

7.

Suggestion:

Who is a paticipant? Paticipants include the following: (@) an individud who
recaves support normaly provided to student-ahletes (b) an individud who
participates in practice and other regular team activities on a regular bass during
the season; () an individud who is on the team ligt and on the team as of the firg
day of practice and (d) an individua who continues to receive an athletic
scholarship even though he or sheisinjured.

What money is included? All ahletic scholarship dollars awarded to student-
athletes for the regular academic year and for summer sessons are included in the
cdculations.

Does the totd scholarship dollars awarded to made student-athletes and the totdl
scholarship dollars awarded to femae athletes vary more than 3%? A difference
of more than 3% may risk a violation. The OCR and the courts are less tolerant of
devidions in educationd inditutions with larger numbers of dudent-athletes and

with larger total scholarship awards.

Target srict proportionality in  scholarship dollars so that individual
student-athlete decisons are unlikely to cause a major compliance problem.

-5-



1

Other Program Areas

The third mgor area of focus in determining gender equity involves “other programs.”
Under the Policy Interpretation, the OCR looks primarily at the following eeven issues:

Equipment and Supplies:

10.

Quality - the same or smilar percentages of mae and femde ahletes
should be provided equipment of the same quality.

Suitability - equipment items must meet specifications for the sport.

Amount - the same numbers of equipment items should be provided to
men s and women' s teams, such as uniforms, shoes, €tc...

Availability - equipment should be equdly accessble to men's and
women's teams.

Maintenance - key issues ae equdity of equipment dStorage, team
managers for handling equipment, laundry and equipment repair.

Replacement - establish the same replacement schedule for women's and
men s teams in the same sport.

Scheduling of Games and Practice Time:

r.

Number of Competitive Events - count the number of contests as well as
the number of days of competition.

Event Times - events should be scheduled a times tha ae equdly
convenient or inconvenient for men' s and women' s teams.

Practice Opportunities - practice opportunities should be equaly
adequate for conditioning and skill development.

Practice Schedules - consder whether specific teams must arrange their
practice times around other teams usng the same facility or whether some
teams congstently practice at less convenient times of the day.

Preseason Competition - schedule the same number of preseason games.

Post- Season Compstition - andyze the opportunity for post-season games.

-6-



3.

X.

Length of Season- length should be the same number of weeks for same
gport and as gppropriate to the nature of the sport for dissmilar sports.

Travea and Per Diem Allowances:

Y.

bb.

CC.

Modes of Transportation - key issues include distance, travel squad Sze,
and others traveling with the team.

Housng Furnished During Traved - ovedl housng accommodations
should be comparable between men's and women' s teams.

Length of Stay Before and After Competitive Events - compare team
ariva and departure times for competitive events.

Per Diem Allowances - each athlete should receive the same amount.

Dining Arrangements - quaity of the food and establishment should be
amilar.

Opportunity to Receive Academic Tutoring, Assgnment, and Compensation of

Tutors:

dd.

ff.

Tutor Availability - the hours that tutors are avalable should be equdly
convenient for male and femae athletes.

Rates of Pay - Rates of pay to the tutors for maes and female athletes
should be the same.

Employment Conditions - look a the number of <tudents tutored per
sesson.

Opportunity to Receive Coaching, Coach Quality, and Compensation of Coaches:

g9

hh.

Availability - andyze the number of coaches assgned to each team,
length of contract and employment conditions.

Quality - qudifications and experience should be the same or smilar for
coaches in the women' s and men' s programs.

Compensation - total dollars spent for sdaries on men's teams and

women's team coaches should be proportiond to participation of men and
women in the athletics program.

-7-



6.

Locker Rooms, Practice, and Competitive Facilities:

11.

12.

13.

i

kk.

Locker Rooms - the same number of women's and men's teams should
have locker rooms of equivaent quaity exdusvey for ther use.

Practice and Compstitive Facilities - same or smilar numbers of women's
and men's teams should have fadlities of equivdent qudity exdusvey
for their use.

Medicd and Training Facilities and Services.

mm.

nn.

00.

pp.

Avalability of Medicd Personng- medica personnd should be equdly
available to both mae and female teams and athletes.

Avalability and Qudificaions of Traners - traners should be equaly
avalable and equdly qudified for both made and femde teams and
athletes.

Weight Rooms - weight rooms should be equaly available to both mde
and femde teams and athletes.

Training Rooms - traning rooms should be equd in avalability,
adequacy, qudity of equipment and accessibility.

Insurance - any insurance premiumscosts to Student-athletes should be
equa and should not specificaly exclude gynecologica care.

Housing and Dining Fecilities and Services

gq. Availability of Housing - any houdng privileges should be equdly
avalable to mae and female student-athletes.

Ir. Dining Arrangements - any superior qudity or quantity of food should
be avaldble equdly to mde and femde dudent-athletes, including pre-
game and post-game mesdls.

Ss. Housng and Dining During School Bresks - aty housng or dining
arrangements provided during school bresks should be equdly avalable to
mae and femae sudent- athletes.

Publicity:

tt.

Sports Information Personnd - the qudity and avalability of sports
information personnd should be the same for male and female teams.

-8-



14.

15.

uu. Publications - the qudity and quantity of media guides, game programs,
schedule cards and posters and press releases should be equal for male and
femde teams.

WV. Other Publicity and Promotional Resources - meke an equd effort in
publicizing, marketing or promoting mae and femae teams.

Support Services.

ww.  Adminigrative Support - provide equa adminigrative daff to mde and
femde teams.

XX. Secretarial Support - provide equal secretarial support for coaches of
mae and female teams.

VY. Office Space and Equipment - provide equa office conditions for coaches
of male and femde teams.

zz Other Support Staff - provide equa services for male and femae teams

with respect to other support staff.

Recruitment of Student-Athletes;

aaa.

bbb.

CCC.

Opportunity to Recruit - dlow the same recruiting opportunities for
coaches of male and female teams.

Financid and Other Resources - be sure that the amount spent for made
and femde dSudent-athletes is proportionate to their respective rates of
participation. Remember to condgder the amounts spent on coaches
travel, recruitment videos and brochures, courtesy cars, subsidized visits,
mail and telephone, and recruitment services.

Treatment of Prospective Student-Athletes - be sure that prospective mae
and femde dSudent-athletes receve equa numbers of subsidized and/or
unsubgdized vidts  Also, be sure tha progpective mae and femde
sudent-athletes receive equa benefits relaing to travel, housng, meds,
entertainment and other expenses.



16.

17.

18.

19.

Suggested Cour se of Action

Conduct a detailed evaludion of your ahletic program before a complaint is filed
and/or an invedtigation is launched by the OCR.

Develop awritten plan.
Implement your plan.

Continue to evauate your plan and performance on aregular and ongoing bas's.

Remember it isthe educational ingtitution’s responsbility to comply with Title I X not the

212641.1

athletic department or coaches!
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Recent Developmentsin Title I X Litigation

Introduction

During the past four years it has been primaily through court decisons that the
requirements of Title IX have been interpreted and gpplied to various educationa inditutions.
Severd cases, notably Cohen v. Brown University!, have provided tremendous insight into how
Title IX compliance will be determined. The cases below have been sdected to demongrate the
basc requirements of Title IX and explore related issues that may arise during litigation of a
Title IX matter.

Generdly, there is no express stautory provison empowering a private party to bring suit
to enforce Title IX. However, in Cannon v. University of Chicago?, the Court held that Title 1X
is enforcegble through an implied private right of action. Therefore, a private person may bring
an ation agangd a federaly-funded inditution in an atempt to force the inditution to comply
with Title IX provisons.

Later, in Franklin v. Gwinnett County Public Schoals®, the United States Supreme Court
ruled that, a least with reference to intentiond violations of Title 1X, a private party could
collect monetary damages. The Court’s raionde was based on the reading of two amendments
made to Title IX which led the justices to conclude that Congress did not intend to limit the
remedies avalable in a suit brought under the dtaiute. Therefore, a damages remedy and
potentidly plantiff’s attorney’s fees may be granted by the court in lieu of an injunction or as
part of acompliance order.

TheLandmark Decison: Cohen v. Brown University

In 1992, Cohen v. Brown University* was decided by the U.S. Court of Appedls for the
Firg Circuit. Brown Universty was a landmark case because it was the first gppdlate court
decison to interpret the subgtantive requirements of effectivdly accommodating the interests and
abilities of members of both sexes under Title IX legidation. The Firg Circuit held that Brown's
action in downgrading two of its women's teams from vardty daus was inconsgent with its
obligation to accommodate fully the interests and abilities of its femae sudent-athletes.

The facts of Brown Universty are important. In the spring of 1991, Brown announced
that it was in a financid bind, and that as a bdt-tightening measure, it planned to drop four sports
from its intercollegiate vardty ahletic roster: women's volleybdl and gymnaestics, men's golf
and water polo. Brown Universty esimaed that eiminating these four teams would save

1 101 F.3d 155 (1st Cir. 1996).
2441 U.S. 677 (1979).

3503 U.S. 60 (1992).

4991 F. 2d 888 (1% Cir. 1993).



$77,813 per annum.

Before the cuts, Brown's athletic program offered an aggregate of 328 varsty dots for
femde athletes and 566 varsty dots for mde ahletes. Thus, women had 36.7% of the ahletic
opportunities and men had 63.3%. At tha time, Brown's student body was comprised of
approximately 52% men and 48% women.

Following Brown Universty's announcement of the cutbacks, disgppointed members of
the women's volleybdl and gymnastics teams brought suit.  Prior to trid the didrict court
granted plantiffs motion for a preiminary injunction, ordering that the women's gymnadtics
and volleybdl teams be reingated to university-funded varsty satus, and prohibited Brown
Universty from diminging or reducing the datus or funding of any exiding women's
intercollegiate vargty team until the case was resolved on the merits.  The didrict court
determined &fter a lengthy bench trid that Brown Universty's intercollegiate athletic program
violated Title IX and its supporting regulations. The digrict court judge entered an order
requiring Brown University to submit a compliance plan within 60 days.

In the first gpped, the Court of Appedls of the First Circuit affirmed the didrict court and
held that an inditution's falure to effectively accommodate both genders under C.F.R. Part
106.41(c)(1) is sufficent to edablish a violaion of Title IX. The Firg Circuit relied upon the
1979 Policy Interpretation of the Office of Civil Rights, which maps out a requiste three-part
test under which a universty must meet a leest one of the benchmarks to demondrate the
accommodation:

@ Subgstantial  Proportionality-  Where  intercollegiste  level  participation
opportunities  for mae and femade dudents are provided in numbers subgtantialy
proportionate to their respective enrollments; or

2 Higory and Continuing Practice of Program Expanson- Where the members
of one sex have been and are under-represented among intercollegiate athletes,
whether  the inditution can show a hisory and continuing practice of program
expandon which is demondrably responsve to developing the interet and
abilities of the members of that sex; or

3 Full and Effective Accommodation- Where the members of one sex are under-
represented among intercollegiate ahletes, and the inditution cannot show a
continuing practice of program expansion, whether it can be demongtrated that the
interests and &bilities of the members of that sex have been fully and effectively
accommodated by the present program.

The didrict court applied the aove test to Brown Universty and held that, “because
Brown Universty mantained a 13.01% disparity between femde participation in intercollegiate
athletics and femde sudent enrollment, it cannot gain the protection of prong one. Nor did
Brown Univerdty satisfy prong two. The disrict cout found that Brown Universty faled to
demondrate that it has “mantained a continuing practice of intercollegiate program expanson
for women, the under represented sex.” The court noted further that, merely reducing program
offerings to the over represented gender does not conditute program expansion for the under
represented gender.



As to prong three, the didrict court had found that Brown Universty had not “fully and
effectively accommodated the interest and ability of the under represented sex ‘to the extent
necessary to provide equa opportunity in the sdection of sports and levels of competition
available to members of both sexes” This benchmark sets a high standard: it demands not
merdy some accommodation, but full and effective accommodaion. An inditution can satisy
the third benchmark by ensuring participatory opportunities a the intercollegiate level when, and
to the extent that there is “sufficient interest and ability among the members of the excluded sex
to sudan a viable team and a reasonable expectation of intercollegiate competition for the
team.”

Another case, Pederson v. Louisiana State University®, is notable for its decision on the
issue of intent. As noted earlier in this section, the Supreme Court ruled in 1992 that monetary
damages are avalable to plantiffs under Title IX for intentiona discrimination.  The Pederson
court addressed the question of what conduct conditutes intentional discrimination.  The court
st a high dandard by concluding that Louisana State Universty did not intentiondly
discriminate even though the violations were “a result of arrogant ignorance and an outdated
view of women and ahletics which created the byproduct of resistance of change” Ultimady
the court denied an award of damages based on its concluson that Title IX law and regulations
had been confused and unclear. However, since the law on Title IX has developed and clarified
gnce the issuance of the Pederson decison, the raionde articulated in Pederson finding thet
damages were not appropriate may no longer be a viable argument.

A New Trend: Gender Discrimination Suits
Brought By Coaches of Women's Sports

The number of gender discrimination suits brought by coaches of women's sports has
grown steedily in recent years. The cases usudly involve two types of dams.  The first type,
based on Title I1X, the Federa Equa Pay Act, Title VII, and a variety of date laws, involves
cdams that coaches of women's teams should be paid the same amount as coaches of men's
teams. The second type, primarily based on Title VII, involves clams tha a coach was
terminated in retaiaion for railsing concerns about an inditution' s compliance with Title IX.

In Stanley v. University of Southern Cdifornia®, the U.S. Court of Appedls for the Ninth
Circuit rgected Marianne Stanley’'s clam that the lower court had improperly denied her request
to be reinstated as head women's basketbdl coach until after a trid on her clam could be held.
Stanley dleged that she was entitled to receive the same compensation as provided to the men's
basketbal coach and the university's falure to provide such compensation violated the Equd
Pay Act, Title IX, and various State laws.

5912 F. Supp. 892 (M.D. La. 1996).
® 13 F.3d 1313 (9" Cir. 1994).



The Court of Appeds found a quditaive difference in responshbilities between Stanley
and the head men's basketbal coach that judtified a different level of pay. The court focused
upon revenue generation as an important factor that may be consdered in justifying greater pay.
The court dso reviewed the men's coach's subgtantidly different qudifications and experience
and dated that an employer may condder the marketplace vaue of an individud person in
determining compensation.

Theredfter, following extengve discovery, the lower court granted the universty's
mation for summary judgment on dl of Stanley's dams. The court found that Stanley failed to
demondrate a violation of the Equa Pay Act by producing insufficient evidence that the two
basketbal coaches performed subgtantidly the same jobs. Instead, the court found that there was
a quditative dissmilarity in the respective responshbilities of the two coaches, and that the men's
coach had substantialy different and superior qualifications and experience.

In Pitts v. Oklehoma State University’, the women's golf coach filed a suit againg the
inditution aleging violations of Title VII, Title 1X, and the Equa Pay Act based on the
difference between her $40,704 sdary and the men's coach's $66,000 sdary. The jury hed
agang PFitts on her Equa Pay Act clam and found that she was not entitled to the same pay as
the men's coach. The higher sdary was not based on discriminatory reasons, but on the
accomplishments of the golf team, differing leveds of fund-rasing, and the marketability of the
coach. In 10 years with the inditution, the men's coach had won sx nationd championships and
rased more than $8 Million while Fitts had won 11 conference championships, but not any
national championships, and had raised $15,000.

In Ddi_v. Universty of Minnesota® the former gymnastics coach daimed that the
inditution had discriminated againgt her by paying her a lower sdary than that paid to coaches of
the men's footbdl, basketbdl, and ice hockey teams. She dleged violation of Title VII, the
Equa Pay Act, and Title IX. The U.S. Didrict Court for the Didrict of Minnesota found that
Deli could not recover under Title IX because she had not shown that the athletes had received
lesser quality coaching as a result of her lower sdary. The court dso held that the Equa Pay Act
had not been violated. Again, the court relied upon coach's ability to generate more revenue to
judify a difference in compensation. In addition, the court found that the three coaches in the
men' s ports supervised more employees, had larger teams, and drew larger crowds.

The issues and standards addressed in these cases will continue to evolve as more Title
IX actions are litigated in the federd courts.

212641.1

7 Civil No. 93-1341-A (W.D. OKla. Apr. 21, 1994).

8 863 F. Supp. 958 (D. Minn. 1994).



The following is a reprint of the text of the Policy Clarification issued on January 16,
1996 by the Office for Civil Rights.

CLARIFICATION OF INTERCOLLEGIATE ATHLETICS
POLICY GUIDANCE: THE THREE PART TEST

The Office for Civil Rights (OCR) enforces Title 1X of the Education Amendments of
1972, 20 U.S.C. § 1681 e sg. (Title IX), which prohibits discrimination on the basis of sex in
education programs and activities by recipients of federd funds. The regulaion implementing
Title IX, a 34 C.F.R. Part 106, effective July 21, 1975, contans specific provisons governing
athletics programs, a 34C.F.R. § 10641, and the awarding of athletics scholarships, at
34 C.F.R. 8106.37(c). Further clarification of the Title IX regulatory requirements is provided
by the Intercollegiate Athletics Policy Interpretation, issued December 11,1979 (44 Fed. Reg.
71413 et seq. (1979)).}

The Title IX regulation provides that if an inditution sponsors an ahletics program, it
must provide equal athletics opportunities for members of both sexes.  Among other factors, the
regulation requires that an inditution must effectivdy accommodeate the athletics interests and
abilities of students of both sexes to the extent necessary to provide equd athletics opportunity.

The 1979 Policy Interpretation provides that as part of this determination, OCR will
aoply the fallowing three-part test to assess whether an inditution is providing nondiscriminatory
participation opportunities for individuas of both sexes:

1 Whether intercollegiate level participation opportunities for mae and femae
dudents are provided in numbers substantiadly proportionate to their respective
enrollments; or

2. Where the members of one sex have been and are underrepresented among
intercollegiate ahletes, whether the inditution can show a higory and continuing
practice of program expanson which is demondrably responsve to the
developing interests and abilities of the members of that sex; or

3. Where the members of one sex ae underepresented among intercollegiate
athletes, and the inditution cannot show a hisory and continuing practice of
program expansion, as described above, whether it can be demonstrated that the
interests and abilities of the members of that sex have been fully and effectively
accommodated by the present program. [44 Fed. Reg. at 71418.]

Thus, the three-part test furnishes an indtitution with three individud avenues to choose
from when delemining how it will provide individuds of each sex with nondiscriminatory
opportunities to participate in intercollegiate ahletics. If an inditution has met any pat of the

! The Policy Interpretation is designed for intercollegiate athletics. However, its general principles, and
those of this Clarification, often will apply to elementary and secondary interscholastic athletics programs, which
also are covered by theregulation. See 44 Fed. Reg. 71413.



three-part test, OCR will determine that the indtitution is meeting this requirement.

It is important to note that under the Policy Interpretation, the requirement to provide
nondiscriminatory participation opportunities is only one of the many factors that OCR examines
to determine if an inditution is in compliance with the ahletics provison of TitleIX. OCR aso
consders the qudity of competition offered to members of both sexes in order to determine
whether an ingtitution effectively accommodates the interests and abilities of its students.

In addition, when an “ovedl determination of compliance’ is made by OCR,
44 Fed. Reg. 71417, 71418, OCR examines the inditution's program as a whole. Thus, OCR
condders the effective accommodation of interests and abilities in conjunction with equivalence
in the avallability, quality and kinds of other ahletics benefits and opportunities provided mae
and femde ahletes to determine whether an inditution provides equa athletics opportunity as
required by Title IX. These other benefits include coaching, equipment, practice and competitive
facilities, recruitment, scheduling of games, and publicity, among others.  An inditution's falure
to provide nondiscriminatory participation opportunities usudly amounts to a denid of equd
ahletics opportunity because these opportunities provide access to dl other athletics benefits,
treatment, and services.

This Clarification provides specific factors that guide an andysis of each pat of the
three-part test. In addition, it provides examples to demondrate, in concrete terms, how these
factors will be consdered. These examples are intended to be illudrative, and the conclusions
drawn in each example are based soldy on the facts included in the example.

Three-part test — Part One: Are Participation Opportunities Substantially Proportionate to
Enrollment?

Under pat one of the threepat tet (pat one), where an inditution provides
intercollegiate level athletics opportunities for mae and femde dudents in numbers subgtantidly
proportionate to their respective full-time under-graduate enrollments, OCR will find that the
inditution is providing nondiscriminatory participation opportunities for individuas of both
Sexes.

OCR's andyss begins with a determination of the number of participation opportunities
afforded to made and femde ahletes in the intercollegiate ahletics program.  The Policy
Interpretation defines participants as those athletes:

a Who ae recaving the inditutionaly-sponsored support normaly provided to
ahletes competing a the inditution involved, eg., coaching, equipment, medica
and training room services, on aregular basis during a port’ s season; and

b. Who are participating in organized practice sessons and other team meetings and
activities on aregular basis during a sport’ s season; and

ddd. Who ae liged on the digibility or squad liss mantained for each sport;
or

d. Who, because of injury, cannot meet a b, or c above but continue to receive



financid aid on the basis of athletics ability. [44 Fed. Reg. at 71415.]

OCR uses this definition of participant to determine the number of participation opportunities
provided by an ingtitution for purposes of the three-part test.

Under this definition, OCR consders a sports season to commence on the date of a
team's firs intercollegiate competitive event and to conclude on the date of the team's find
intercollegiate competitive event. As a generd rule, dl athletes who are listed on a team's squad
or dighility lig and are on the team as of the team's fird competitive event are counted as
participants by OCR. In determining the number of participation opportunities for the purposes
of the interests and abilities andyds, an ahlete who participates in more than one sport will be
counted as a participant in each sport in which he or she participates.

In determining participation opportunities, OCR includes, among others, those ahletes
who do not receive scholarships (eg., wak-ons), those athletes who compete on teams
sponsored by the inditution even though the team may be required to raise some or dl of its
operating funds, and those athletes who practice but may not compete. OCR's investigations
reved that these athletes recelve numerous benefits and services, such as training and practice
time, coaching, tutoring services, locker-room facilities, and equipment, as wel as important
non-tangible benefits derived from being a member of an intercollegiate athletics team. Because
these are sgnificant benefits, and because receipt of these benefits does not depend on their cost
to the indtitution or whether the athlete competes, it is necessary to count al ahletes who receive
such benefits when determining the number of ahletics opportunities provided to men and
women.

OCR's andyds next determines whether ahletics opportunities are subgtantidly
proportionate. The Title 1X regulation dlows inditutions to operate separate athletics programs
for men and women. Accordingly, the regulation dlows an inditution to control the respective
number of participation opportunities offered to men and women. Thus, it could be argued that
to satify pat one there should be no difference between the participetion rate in an inditution's
intercollegiate athletics program and its full-time undergraduate enrolIment.

However, because in some circumstances it may be unreasonable to expect an inditution
to achieve exact proportiondity — for instance, because of naurd fluctuations in enrollment and
participation rates or because it would be unressonable to expect an inditution to add athletics
opportunities in light of the smal number of students that would have to be accommodated to
achieve exact proportiondity - the Policy Interpretation examines whether participation
opportunities are “subgtantidly” proportionate to enrollment rates. Because this determination
depends on the inditution's specific circumstances and the size of its athletics program, OCR
makes this determination on a case-by-case basis, rather than through use of a satigtical test.

As an example of a determindtion under pat one If an inditution's enrollment is 52
percent male and 48 percent female and 52 percent of the participants in the athletics program
ae mde and 48 percent femde, then the indtitution would cdearly satisfy pat one.  However,
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OCR recognizes that naturd fluctuations in an inditution's enrollment and/or participation rates
may affect the percentages in a subsequent year. For indtance, if the inditution's admissons the
following year resulted in an enrollment rate of 51 percent maes and 49 percent femaes, while
the participation rates of mades and femaes in the athletics program remained condant, the
ingtitution would continue to saisfy part one because it would be unreasonable to expect the
inditution to fine-tune its program in response to this change in enroliment.

As another example, over the past five years an inditution has had a congstent
enrollment rate for women of 50 percent. During this time period, it has been expanding its
program for women in order to reach proportiondity. In the year that the indtitution reaches its
god — i.e, 50 percent of the participants in its ahletics program are femde — its enrollment
rate for women increases to 52 percent. Under these circumstances, the ingitution would satisfy
part one.

OCR would adso condder opportunities to be subgtantially proportionate when the
number of opportunities that would be required to achieve proportiondity would not be
aufficient to sustain a viable team, i.e, a team for which there is a sufficient number of interested
and able students and enough avalable competition to sustain an intercollegiate team. As a
frame of reference in assessng this gdtuation, OCR may condder the average dze of teams
offered for the underrepresented sex, a number which would vary by inditution.

For indance, Inditution A is a universty with a totd of 600 athletes. While women
make up 52 percent of the university’s enrollment, they represent only 47 percent of its athletes.
If the universty provided women with 52 percent of ahletics opportunities, gpproximately 62
additiond women would be able to participate. Because this is a ggnificant number of
unaccommodated women, it is likely that a viable sport could be added. If so, Inditution A has
not met part one.

As another example, a Inditution B women aso make up 52 percent of the university's
enrollment and represent 47 percent of Inditution B’s athletes.  Inditution B’s ahletics program
congsts of only 60 paticipants. If the univerdty provided women with 52 percent of athletics
opportunities, gpproximately sx additiond women would be adle to paticipae. Snce sSx
participants are unlikely to support avigble team, Inditution B would meet part one.

Three-part test — Part Two: Is There a History and Continuing Practice of Program
Expansion for the Underrepresented Sex?

Under part two of the three-part test (pat two), an inditution can show that it has a
higory and continuing practice of program expanson which is demondrably responsve to the
developing interests and abilities of the under-represented sex. In effect, part two looks a an
inditutions past and continuing remedid efforts to provide nondiscriminatory participation
opportunities through program expansion.

2 Part two focuses on whether an institution has expanded the number of intercollegiate participation
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OCR will review the entire history of the athletics program, focusing on the participation
opportunities provided for the underrepresented sex. First, OCR will assess whether past actions
of the inditution have expanded participation opportunities for the underrepresented sex in a
manner that was demongrably responsve to ther developing interests and abilities.  Developing
interests indlude interests that already exist a the ingtitution.®

There ae no fixed intervds of time within which an inditution must have added
participation opportunities. Nether is a paticular number of sports dispositive.  Rather, the
focus is on whether the program expanson was responsve to developing interests and abilities
of the underrepresented sex. In addition, the indtitution must demondrate a continuing (i.e,
present) practice of program expansion as warranted by developing interests and abilities

OCR will congder the following factors, among others, as evidence that may indicate a
higory of program expanson tha is demondrably responsve to the developing interests and
abilities of the underrepresented sex:

¢ An inditution's record of adding intercollegiate teams, or upgrading teams to
intercollegiate status, for the underrepresented sex;

¢ An inditution's record of increesng the numbers of participants in intercollegiate
athletics who are members of the underrepresented sex; and

¢ An inditution's affirmative responses to requests by students or others for
addition or elevation of sports.

OCR will condder the following factors, among others, as evidence that may indicate a
continuing practice of program expanson that is demondrably responsve to the developing
interests and abilities of the underrepresented sex:

¢ An inditution's current implementation of a nondiscriminatory  policy or
procedure for requesting the addition of sports (including the eevation of club or
intramurd  teams) and the effective communication of the policy or procedure to
Sudents, and

opportunities provided to the underrepresented sex. Improvementsin the quality of competition, and of other
athletics benefits, provided to women athletes, while not considered under the three-part test, can be considered by
OCR in making an overall determination of compliance with the athletics provision of Title I X.

3 However, under this part of the test an institution is not required, asit is under part three, to accommodate
al interests and abilities of the underrepresented sex. Moreover, under part two, an institution has flexibility in
choosing which teams it adds for the underrepresented sex, aslong asit can show overall a history and continuing
practice of program expansion for members of that sex.



¢ An inditutionis current implementation of a plan of program expandon that is
responsive to developing interests and ahilities.

OCR would dso find persuesve an inditution's efforts to monitor developing interests and
abilities of the underrepresented sex, for example, by conducting periodic nondiscriminatory
assessments of developing interests and abilities and taking timely actions in response to the
results.

In the event that an inditution eiminated any team for the underrepresented sex, OCR
would evaduate the circumgances surrounding this action in assessng whether the inditution
could satisfy part two of the test. However, OCR will not find a history and continuing practice
of program expansgon where an inditution increases the proportional participation opportunities
for the underrepresented sex by reducing opportunities for the overrepresented sex aone or by
reducing participation opportunities for the overrepreserted sex to a proportionately greater
degree than for the underrepresented sex. This is because part two consders an inditution's
good fath remedid efforts through actua program expangon. It is only necessary to examine
pat two if one sex is overepresented in the athletics program.  Cuts in the program for the
underrepresented sex, even when coupled with cuts in the program for the overrepresented sex,
cannot be conddered remedia because they burden members of the sex dready disadvantaged
by the present program. However, an inditution that has diminated some participation
opportunities for the underrepresented sex can ill meet part two if, overdl, it can show a history
and continuing practice of program expansion for that sex.

In addition, OCR will not find that an inditution satisfies pat two where it established
teams for the underrepresented sex only at the initiation of its program for the underrepresented
sex or where it merely promises to expand its program for the underrepresented sex a some time
in the future.

The following examples are intended to illustrate the principles discussed above.

At the inception of its women's program in the mid-1970s Inditution C established
seven teams for women. In 1984 it added a women's varsity team at the request of students and
coaches. In 1990 it upgraded a women's club sport to varsty team status based on a request by
the club members and an NCAA survey that showed a dgnificant increase in girls' high-school
participation in that sport. Inditution C is currently implementing a plan to add a varsty
women's team in the spring of 1996 that has been identified by a regiona study as an emerging
women's sport in the region. The addition of these teams resulted in an increased percentage d
women paticipating in vardty ahletics a the inditution. Based on these facts, OCR would find
Indtitution C in compliance with part two because it has a higtory of program expanson and is
continuing to expand its program for women in response to their developing interests and
abilities.

By 1980, Inditution D edablished seven teams for women. Inditution D added a
women's vargity team in 1983 based on the requests of students and coaches. In 1991 it added a
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women's varsty team after an NCAA survey showed a sgnificant increese in girls high school
participation in that sport. In 1993 Inditution D eiminated a viable women's team and a viable
men's team in an effort to reduce its ahletics budget. It has taken no action relating to the
underrepresented sex snce 1993, Based on these facts OCR would not find Indtitution D in
compliance with part two. Inditution D cannot show a continuing practice of program expanson
that is responsive to the developing interests and abilities of the underrepresented sex where its
only action snce 1991 with regard to the underrepresented sex was to eiminate a team for which
there was interest, ability and available competition.

In the mid-1970s, Inditution E established five teams for women. In 1979 it added a
women's varsty team. In 1984 it upgraded a women's club sport with 25 participants to varsity
team daius. At that time, it diminated a womeri's varsty team that had eight members. In 1987
and 1989 Inditution E added women's varsty teams that were identified by a sgnificant number
of its erolled and incoming femde sudents when surveyed regarding ther ahletics interests
and abilities During this time it dso increased the 9ze of an existing women's team to provide
opportunities for women who expressed interest in playing that sport.  Within the past yesar, it
added a women's varsty team based on a nationwide survey of the most popular girls' high
school teams. Based on the addition of these teams, the percentage of women participating in
vardty ahletics a the inditution has increesed. Based on these factss OCR would find
Ingtitution E in compliance with part two because it has a history of program expanson and the
eimination of the team in 1984 took place within the context of continuing program expanson
for the underrepresented sex that is respongve to their developing interests.

Indtitution F dtarted its women's program in the early 1970s with four teams. It did not
add to its women's program until 1987 when, based on requests of students and coaches, it
upgraded a women's club sport to varsity team datus and expanded the size of severa existing
women's teams to accommodate significant expressed interest by students. In 1990 it surveyed
its enrolled and incoming femade sudents, based on that survey and a survey of the most popular
gports played by women in the region, Inditution F is implementing a plan to add a women's
team by the spring of 1997. Based on these facts, OCR would find Inditution F in compliance
with pat two. Ingtitution Fs program history since 1987 shows that it is committed to program
expanson for the underrepresented sex and it is continuing to expand its women's program in
light of women' s developing interests and abilities.

Threepart tet — Pat Three Is the Institution Fully and Effectively
Accommodating the I nterests and Abilities of the Underrepresented Sex?

Under part three of the three-part test (part three) OCR determines whether an ingtitution
is fully and effectivdly accommodating the interests and abilities of its sudents who are members
of the underrepresented sex - including students who are admitted to the indtitution though not
yet enrolled. Title IX provides that a recipient must provide equa athletics opportunity to its
dudents.  Accordingly, the Policy Interpretation does not require an inditution to accommodate



the interests and abilities of potentia students:*

While disproportionately high athletics participation rates by an inditution's students of
the overrepresented sex (as compared to their enrollment rates) may indicate that an inditution is
not providing equa athletics opportunities to its students of the underrepresented sex, an
inditution can saidy pat three where there is evidence that the imbadance does not reflect
discrimination, i.e, where it can be demondrated that, notwithstanding disproportionately low
participation rates by the inditution's students of the underrepresented sex, the interests and
abilities of these sudents are, in fact, being fully and effectively accommodated.

In making this determinaion, OCR will condgder whether there is (&) unmet interest in a
paticular sport; (b)sufficient ability to sustain a team in the sport; and (C) a reasonable
expectation of competition for the team. If dl three conditions are present, OCR will find that an
inditution has not fully and effectively accommodated the interests and &bilities of the under-
represented sex.

If an inditution has recently eiminated a viable team from the intercollegiate program,
OCR will find that there is sufficient interest, ability and avalable comptition to sustain an
intercollegiate team in that sport unless an inditution can provide strong evidence that interedt,
ability or available competition no longer exids.
a) Isthere sufficient unmet interest to support an inter collegiate team?

OCR will determine whether there is aufficient unmet interes among the inditution's
sudents who are members of the underrepresented sex to sudtain an intercollegiate team. OCR

will look for interest by the underrepresented sex as expressed through the following indicators,
among others:

¢ Requests by students and admitted students that a particular sport be added;
¢ Requests that an existing club sport be devated to intercollegiate team gatus,
¢ Participation in particular club or intramura sports;
¢

Interviews with students, admitted students, coaches, administrators and others
regarding interest in particular sports;

¢ Reaults of questionnaires of students and admitted students regarding interests in

4 However, OCR does examine an institution’s recruitment practices under another part of the Policy
Interpretation. See 44 Fed. Reg. 71417. Accordingly, where an institution recruits potential student-athletes for its
men’ steams, it must ensure that women'’ s teams are provided with substantially equal opportunities to recruit
potential student-athletes.



particular sports; and
¢ Participation in particular interscholastic sports by admitted students.

In addition, OCR will look & participation rates in sports in high schools, amateur athletics
associdions and community sports leagues that operate in areas from which the inditution draws
its students in order to ascertain likely interest and ability of its sudents and admitted students in

particular sport(s).”

For example, where OCR's invedtigation finds that a subgantid number of high schools
from the rdevant region offer a particular sport which the inditution does not offer for the
underrepresented sex, OCR will ask the inditution to provide a bass for any assartion that its
students and admitted students are not interested in paying that sport. OCR may dso interview
students, admitted students, coaches and others regarding interest in that sport.

An inditution may evaduate its ahletics program to assess the athletics interest of its
dudents of the underepresented sex usng nondiscriminatory methods of its  choosng.
Accordingly, inditutions have flexibility in choosng a nondiscriminatory method of determining
athletics interests and abilities provided they meet certain requirements. See 44 Fed. Reg. a
71417. These assessments may use draghtforward and inexpensve techniques, such as a
sudent questionnaire or an open forum, to identify sudents interests and abilities. Thus, while
OCR expects tha an inditution's assessment should reach a wide audience of dudents and
should be open-ended regarding the sports students can express interest in, OCR does not require
elaborate scientific validation of assessments.

An inditution's evauation of interest should be done periodicaly so that the inditution
can identify in a timdy and respondve manner any developing interests and abilities of the
underrepresented sex.  The evauation should also take into account sports played in the high
schools and communities from which the indtitution draws its sudents both as an indication of
possible interest on campus and to permit the inditution to plan to meet the interests of admitted
students of the underrepresented sex.

b) Is there sufficient ability to sustain an intercollegiate team?

Second, OCR will determine whether there is sufficient ability among interested students
of the underrepresented sex to sudtain an intercollegiate team. OCR will examine indications of
ability such as.

¢ The athletics experience and accomplishments - in interscholagtic, club or

® Whilethese indications of interest may be helpful to OCR in ascertaining likely interest on campus,
particularly in the absence of more direct indicia, an institution is expected to meet the actual interests and abilities
of its students and admitted students.



intramural competition - of students and admitted Students interested in playing
the sport;

¢ Opinions of coaches, adminidrators and athletes a the inditution regarding
whether interested students and admitted students have the potentid to sustain a
varsty team; and

¢ If the team has previoudy competed at the club or intramurd level, whether the
competitive experience of the team indicates that it has the potentid to sustain an
intercollegiate team.

Neither a poor competitive record nor the inability of interested students or admitted
dudents to play a the same level of competition engaged in by the inditution's other ahletes is
conclusve evidence of lack of ability. It is sufficent that interested students and admitted
students have the potential to sustain an intercollegiate team.

C) | sthere areasonable expectation of competition for the team?

Findly, OCR deermines whether there is a reasonable expectation of intercollegiate
competition for a paticular sport in the inditution's norma competitive region. In evauding
avalable competition, OCR will look a avalable competitive opportunities in the geographic
areain which the indtitution' s athletes primarily compete, including:

¢ Competitive opportunities offered by other schools againgt which the inditution
competes,; and

¢ Competitive opportunities offered by other schools in the inditution's geographic
aea, incduding those offered by schools againg which the inditution does not
now compete.

Under the Policy Interpretation, the ingtitution may aso be required to actively encourage
the development of intercollegiate competition for a sport for members of the underrepresented
sex when overdl ahletics opportunities within its competitive region have been higoricaly
limited for members of that sex.

CONCLUSION

This discusson daifies tha inditutions have three didinct ways to provide individuas
of each sex with nondiscriminatory participation opportunities.  The three-pat test gives
inditutions flexibility and control over ther ahletics programs. For ingance, the test alows
ingtitutions to respond to different levels of interest by its mde and femae students. Moreover,
nothing in the three-part test requires an inditution to eiminate participation opportunities for
men.
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At the same time, this flexibility must be used by inditutions condgtent with Title 1X’s
requirement that they not discriminate on the basis of sex. OCR recognizes that inditutions face
chdlenges in providing nondiscriminatory participation opportunities for ther sudents and will
continue to assis inditutions in finding ways to meet these chalenges

I ssued by the U.S. Department of Education, Office for Civil Rights
January 16, 1996
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