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INTRODUCTION

Here, we survey the federal and state court decisions decided between
October 1, 2007, and September 30, 2008, that are most likely to affect the
Indiana environmental law practitioner.'

Perhaps more than most years, this year’s survey period finds the state of
environmental law in significant flux. Key cases affecting the Clean Air Act
(CAA),? environmental remediation, and other areas have been decided, or are
pending, at the state and federal level that leave some fundamental issues
unresolved and promise heated debate in the near future. As we explain in Part
I, several rules promulgated under the CAA have been successfully challenged
during the survey period, calling into question emission practices and regulations
across the country. In addition, Part I examines key Indiana state court decisions
addressing issues of first impression pertaining to the accrual of state law claims
for environmental damages. Part III considers the impact of decisions that may
impose new restrictions on the ability to recover costs for the remediation of
environmental contamination, or to bring citizen suits, under certain federal

* Associate, Ice Miller LLP, Indianapolis. B.A., cum laude, 2001, DePauw University,
Indiana; J.D., cum laude, 2004, Indiana University School of Law—Bloomington.
**  Associate, Ice Miller LLP, Indianapolis. B.S., 1996, Indiana University; J.D., 2003,
Indiana University School of Law—Indianapolis.
***  Associate, Ice Miller LLP, Indianapolis. B.A., 1997, Indiana University; J.D., summa cum
laude, 2001, Indiana University School of Law—Indianapolis.

1. For additional decisions that could not be addressed here but that may nonetheless be of
interest, see Citizens Against Ruining the Environment v. EPA, 535 F.3d 670 (7th Cir. 2008)
(examining the EPA rule issued under the Clean Air Act), reh’g denied; Defenders of Wildlife v.
Gutierrez, 532 F.3d 913 (D.C. Cir. 2008) (examining compliance with the National Environmental
Policy Act (NEPA)); Michigan Gambling Opposition v. Kempthorne, 525 F.3d 23 (D.C. Cir. 2008)
(same), cert. denied, 129 S. Ct. 1002 (2009); Duncan’s Point Lot Owners Associates Inc. v. Federal
Energy Regulatory Commission, 522 F.3d 371 (D.C. Cir. 2008) (holding that the Federal Energy
Regulatory Commission did not need an impact statement when determining remedial action plan
for a dam operator); American Bird Conservancy, Inc. v. FCC, 516 F.3d 1027 (D.C. Cir. 2008)
(holding that the FCC improperly denied a petition for an impact statement regarding the effect of
communications towers on migratory birds); Lemon v. Geren, 514 F.3d 1312 (D.C. Cir. 2008)
(examining compliance with NEPA); Nuclear Information and Resource Service v. Nuclear
Regulatory Commission, 509 F.3d 562 (D.C. Cir. 2007) (considering NEPA challenge); City of
Portland v. EPA, 507 F.3d 706 (D.C. Cir. 2007) (upholding the EPA’s Safe Drinking Water Act
rules regarding the parasite Cryptosporidium).

2. Clean Air Act, 42 U.S.C. §§ 7401-7515 (2006).
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environmental laws. Finally, Part IV examines various cases that may impact the
practice of environmental law in Indiana on issues of insurance, nuisance,
damages, water rights, and hog farm operations.

I. CHALLENGES TO CLEAN AIR ACT RULES: A NEED TO
REVISIT REGULATIONS

In many ways, CAA lawsuits held center stage during this survey period. As
we discuss below, the U.S. Environmental Protection Agency (EPA) faced highly
publicized—and successful—challenges to its CAA rulemaking in several areas:
the regulation of hazardous air pollutants (HAPs) emissions, the regulation of
interstate pollutant emissions, and the EPA’s restrictions against the creation of
additional state and local monitoring requirements for CAA permit holders.
Thus, the EPA and many states, including Indiana, must now revisit their air
quality regulations, providing stakeholders on every side another opportunity to
influence how these new rules will be written.

A. Regulatory Framework of the Clean Air Act

The CAA requires the EPA to establish National Ambient Air Quality
Standards (NAAQS) for listed pollutants found in ambient air as a result of
stationary or mobile sources and that “cause or contribute to air pollution which
may reasonably be anticipated to endanger public health or welfare.”® The EPA,
so far, has set NAAQS for the following six pollutants, referred to as “criteria”
pollutants: sulfur dioxide, particulate matter, carbon monoxide, ozone, nitrogen
dioxide, and lead.* The CAA also requires the EPA to divide the country into
areas designated as “non attainment,” “attainment,” or “unclassifiable” for each
air pollutant, indicating whether the area meets the NAAQS.’

Once the EPA sets the NAAQS, each state must develop and submit to the
EPA for its approval a state implementation plan (SIP) that establishes how the
state will meet the NAAQS for each air pollutant.6 Under the CAA, the SIP must
contain adequate provisions that prohibit any source within the state from
emitting an air pollutant that will “contribute significantly” to non attainment in,
or will interfere in maintenance by, any other state’s compliance with NAAQS/
A state is either deemed to be in attainment with the NAAQS—meaning it meets
the pollutant level set by the EPA—or in non-attainment—meaning it does not
meet the NAAQS.? As discussed below, different permit programs apply to

3. Clean Air Act §§ 108(a)(1)(A) & (B), 42 U.S.C. §§ 7408(a)(1)(A) & (B) (2006).

4. See National Primary and Secondary Ambient Air Quality Standards, 40 C.F.R. §§ 50.4-
50.12 (2008); see also Six Common Air Pollutants, http://www.epa.gov/air/urbanair (last visited
Aug. 16, 2009).

5. Clean Air Act §§ 107(c) & (d); 42 U.S.C. §§ 7407(c) & (d) (2006).

6. North Carolina v. EPA, 531 F.3d 896, 901-02 (D.C. Cir.) (citing 42 U.S.C. §§ 7407(a),
7410 (2006)), reh’g granted in part, 550 F.3d 1176 (D.C. Cir. 2008).

7. Id. at 902 (citing 42 U.S.C. § 7410(a)(2)(D)1)(D (2006)).

8. Id
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sources in areas based on whether they are in an area in attainment, or not in
attainment, with the NAAQS.

Besides requiring state compliance with NAAQS and each state’s respective
SIP, the CAA also addresses individual air pollution sources through the
regulation of specific industries. The CAA does so through New Source
Performance Standards (NSPS) that require the installation of the “best available
control technology” (BACT) for any new source of air pollution within the
designated industry and the use of “reasonably available control technology”
(RACT), after considering technological and economic feasibility, for existing
major stationary sources of pollution in non-attainment areas.” The NSPS
provides that major stationary sources and major sources implementing major
modifications'® are required to comply with standards set out in either the New
Source Review (NSR) or Prevention of Significant Deterioration (PSD) permit
programs.'! The NSR standards apply to major sources in areas not in attainment
with NAAQS; the PSD standards are applied to major sources in areas where
emissions are in attainment with NAAQS.'? The goal of the NSR program is to
reduce the aggregate level of criteria pollutants in non-attainment areas by
preventing new pollution sources that are not offset by the closing of, or
reduction in pollution from, an existing source.”® The PSD program seeks to
maintain attainment status for each criteria pollutant in the area thereby
preventing any deterioration of air quality."*

The CAA further addresses individual air pollution sources through the
regulation of releases of hazardous air pollutants (HAPs)—less widely emitted,
but highly dangerous, hazardous, or toxic pollutants that are not covered by the
NAAQS or SIPs.!5 Section 112 of the CAA requires the EPA to regulate the
emissions of HAPs based upon either the EPA or congressional determination
that HAPs have the potential to cause serious health consequences.'® Over one
hundred pollutants have been determined by the EPA to be HAPs. The EPA is
required to list all major sources of HAPs and establish an emission standard'’

9. Clean Air Act §§ 169(3), 172-73, 42 U.S.C. §§ 7479(3), 7503 (2006).

10. A “modified” source is one that has any physical change or process change that increases
a criteria pollutant emission by more than a de minimis amount. Clean AirAct § 111(a), 42 U.S.C.
§ 7411(a)(4) (2006).

11. Clean Air Act §§ 160-69, 171-93, 42 U.S.C. §§ 7501-7515, 7470-7492 (2006).

12. See sources cited supra note 12.

13. Id.

14. Id.

15. Clean Air Act § 112, 42 U.S.C. § 7412 (2006).

16. Id. :

17. The Clean Air Act defines “emission standard” as “a requirement established by the State
or the Administrator which limits the quantity, rate, or concentration of emissions of air pollutants
on a continuous basis, including any requirement relating to the operation or maintenance of a
source to assure continuous emission reduction, and any design, equipment, work practice or
operational standard promulgated under this chapter.” Clean Air Act § 302(k), 42 U.S.C. § 7602(k)
(2006).
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for each HAP that requires the maximum degree of reductions in emissions,
taking into consideration the cost of achieving such emission reduction, and any
non-air quality health and environmental impacts and energy requirements."®
These emission controls are typically referred to as the maximum achievable
control technology (MACT) standards.' Once the EPA has listed a source of
HAP under section 112, the EPA has a limited ability to remove a source unless
it makes a determination that the emissions of the source are adequate to protect

public health and no adverse environmental effect will result from the source

emissions.”

B. Regulation of Mercury Emissions by Electric Utility
Generating Units: Starting Over

New Jersey v. EPA,* a highly visible case, involved a challenge to two rules
promulgated by the EPA under the CAA provision that regulated HAPs
emissions from electric utility generating units (EGUs) 22 The first EPA rule at
issue, known as the “Delisting Rule,” removed coal- and oil-fired EGUs from
regulation under section 112 of CAA.2 Instead of regulating the EGUs under
section 112, the EPA sought to regulate these sources under section 111 of the
CAA as the EPA believed it was no longer necessary and appropriate to regulate
EGUs under the more stringent emission standards in section 112.2* Thus, the
EPA promulgated the second rule at issue, which established new performance
standards for EGUs and established total mercury emission limits for states and
tribal governments, and a cap-and-trade program in which new and existing
EGUs could voluntarily participate.?> The second rule promulgated under CAA

-~

18. SierraClubv. EPA, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008) (citing 420.8.C.§7412(d)
(2006)). :

19. Clean Air Act § 112(2)(2), 42 U.S.C. § 7412(g)(2) (2006).

20. Clean Air Act § 112(c)(9), 42 U.S.C. § 7412(c)(9) (2006).

21. 517 F.3d 574 (D.C. Cir. 2008), cert. denied, 129 S. Ct. 1313 (2009).

22. Id. at 577.

23. Id. (citing Revision of December 2000 Regulatory Finding (De-listing Rule), 70 Fed.
Reg. 15,994 (Mar. 29, 2005) (to be codified at 40 C.F.R. pt. 63)).

24. Id. Section 112 requires that new sources adopt “the emission control that is achieved
in practice by the best controlled similar source” with existing sources generally being required o
“adopt emission controls equal to the ‘average emission limitation achieved by the best performing
12 percent of the existing sources.”” Id. at 578 (quoting Clean Air Act § 112(d)(3XA), 42 U.S.C.
§ 7412(d)(3)(A) (2006)). In contrast, section 111 standards limit emissions by “the degree of
emission limitation achievable through the application of the best system of emission reduction
which (taking into account the cost of achieving such reduction and any nonair quality health and
environmental impact and energy requirements) the Administrator determines has been adequately
demonstrated.” Id. at 580 n.1.

25. Id. at 577 (citing Clean Air Act § 111,42 U.S.C. § 7411 (2006)). The EPA originally
determined in 2000 that it was appropriate and necessary to regulate coal- and oil-fired EGUs under
section 112 because EGUs were the largest domestic source of mercury and mercury emissions

——
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section 111, was officially titled “Standards of Performance for New and
Existing Stationary Sources: Electric Utility Steam Generating Units” and was
generally referred to as the Clean Air Mercury Rule (CAMR).?* The CAMR
established: “[A] mechanism by which [mercury] emissions from new and
existing [EGUs] are capped at specified, nation-wide levels. . . . [EGUs] must
demonstrate compliance with the standard by holding one ‘allowance’ for each
ounce of [mercury] emitted in any given year. Allowances are readily
transferrable among all regulated [EGUs].”?

The New Jersey petitioners claimed that the “Delisting Rule” violated the
section 112(c)(9) requirements for delisting EGUs from regulation under section
112.% Section 112(c)(9) provides that the EPA can only delist a source if the
EPA determines that emissions from no source exceed a level adequate to protect
public health with an ample margin of safety and that no adverse environmental
effect will be caused by the emissions from that source.”” The EPA conceded
that it had not in fact complied with the requirements of section 112(c)(9) in
delisting mercury HAPs by EGUs.* It argued instead that compliance was not
required because the CAA’s mandate to investigate whether to list EGUs should
also be read to allow the EPA to subsequently determine that EGUs did not need
to be listed without going through the specific delisting process outlined in
section 112.>' Furthermore, the EPA argued that it was an inherent principle of
administrative law that an agency can reverse an earlier determination or ruling
whengzver an agency has a principled basis for doing so, as it claimed it had
there.

The court was not persuaded by the EPA’s arguments, and accordingly

present significant hazards to human health and to the environment. Id. at 579. The EPA
reconsidered its regulatory approach to EGUs in 2004 and sought public comment as to whether
EGU sources should stay under section 112 or be moved to section 111. Id. at 579-80. The EPA
ultimately decided it had the authority to de-list EGUs from regulation after it made a subsequent
“negative appropriate and necessary finding” under section 112, but did not go through the process
of determining that no adverse environmental or health effects would result from the EGUs’
mercury emissions. /d. at 580 (citing Delisting Rule, 70 Fed. Reg. 15,994, 16,032 (Mar. 15, 2005)
(to be codified at 40 C.F.R. pt. 63)). The EPA also stated that its initial listing was not a final
agency action, and it had the ability to reverse its prior decision. Id. The EPA’s decision brou ght
about the challenge in this court. Id. at 581.

26. Standards of Performance for New and Existing Stationary Sources: Electric Utility
Steam Generating Units, 70 Fed. Reg. 28,606 (May 18, 2005) (to be codified at 40 C.F.R. pts. 60,
72, 75); see also New Jersey, 517 F.3d at 577.

27. 70 Fed. Reg. at 28,606.

28. New Jersey, 517 F.3d at 577-78, 581 (citing Clean Air Act § 112 (¢)(9), 42 U.S.C. §
7412(c)(9) (2006)).

29. Id. at 581 (citing Clean Air Act § 112(c)(9), 42 U.S.C. 7412(c)(9) (2006)).

30. Id. at 582.

31. Id

32. Id. (citing Williams Gas Processing-Gulf Coast Co. v. FERC, 475 F.3d 319, 326 (D.C.
Cir. 2006); Dun & Bradstreet Corp. Found. v. USPS, 946 F.2d 189, 193 (2d Cir. 1991)).
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vacated both challenged EPA rules.* Insoruling, the court held that the removal
of a listed source was governed by section 112(c)(9).3* As the EPA conceded
that it had not followed the de-listing procedures in section 112(c)(9), the court
looked at whether the EPA had the authority to de-list EGUs from section 112
without complying with the specific delisting requirements set forth in that
section.” The court held that the EPA did not have such authority.*® The statute
requiring the EPA to study whether EGUs should be listed does not mention
delisting.”” Further, the court determined that because Congress had specifically
excluded EGUs from other statutory provisions, like the exemption of EGUs
from strict deadlines under section 12(c)(6) imposed on other sources, but did not
do so in section 112, Congress intended that delisting could only occur if the
provisions of section 112(c)(9) were followed.*® Since the EPA did not follow
the proper procedures to delist mercury from section 112, the EPA’s decision to
regulate mercury emissions from EGUs under section 111 was unlawful.®®* The
court therefore vacated both rules and remanded them to the EPA for further
reconsideration,“’

Unless the EPA is able to delist mercury emissions from EGUs under section
112(c)(9), which, as discussed above, would be quite difficult because of the
specific delisting procedures in section 112 that must be followed, the EPA will
have to establish maximum achievable control technology (MACT) standards.*!
Congress has considered legislation that would establish a deadline for EPA
action.”” In the meantime, applicants for permits to construct new EGUs or
modify existing EGUs must seek from the EPA or the delegated state agencies,
such as the Indiana Department of Environmental Management (IDEM), a case-
by-case determination that the proposed units will meet MACT standards.®

C. Regulating Air Emissions Across State Lines: North Carolina v. EPA

North Carolina v. EPA,* brought by various plaintiffs across the country
against the EPA challenging the agency’s promulgation of the Clean Air

33. Id. at 583-84.

34, Id. at 583.

35. Id. at 581 (citing Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842-43 (1984)).

36. Id. at 582.

37. Id

38. Id

39. Id. at 583.

40. Id. at 583-84.

41. Clean Air Act § 112(g)(2), 42 U.S.C. § 7412(g)(2) (2006).

42. See, e.g., Mercury Emissions Control Act, S. 2643, 110th Cong. (2008); Mercury
Emissions Reduction Act, H.R. 1087, 110th Cong. (2007).

43. Clean Air Act § 112(g)(2), 42 U.S.C. § 7412(g)(2) (2006).

44. 531 F.3d 896 (D.C. Cir.), reh’g granted in part, 550 E.3d 1176 (D.C. Cir. 2008).







