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I. GENERAL PRINCIPLES

A. A party waives appellate review of an argument or objection if the party
does not raise it with the trial court. See Hicks v. Midwest Transit, Inc., 500

F.3d 647, 652 (7th Cir. 2007) (“[A]rguments not raised before the district
court are waived on appeal.”); M. S. v. C. S, 938 N.E.2d 278, 285 (Ind. Ct.

App. 2010) (“A party waives appellate review of an issue or argument

unless the party raised that issue or argument before the trial court.”).
This also means that a party may not object to evidence or argument on
one legal basis and then advance a different legal basis on appeal. See
Sherrod v. Berry, 856 F.2d 802, 812 (7th Cir. 1988) (“The specific ground for

reversal of an evidentiary ruling on appeal must be the same specific
ground as that stated in the proper objection at trial.”).

B. Object immediately. To preserve an error for appeal, a party must (1)

make its objection known at the earliest possible opportunity, and (2) give
the district court a fair opportunity to correct the problem. See United
States v. Johnson, 396 F.3d 902, 904 (7th Cir. 2005) (“The reason for

requiring contemporaneous objections is to assure that district judges
have the opportunity to correct errors when they occur . . . .”); Gubitz v.
State, 360 N.E.2d 259, 266 (Ind. Ct. App. 1977) (“Appellant was required to

object at the earliest opportunity so as to allow the court time in which to
correct the alleged error.”).

C. No sandbagging the trial court. “[T]o be preserved, an argument must be
pressed, and not merely intimated.” Hays v. Sony Corp. of America, 847

F.2d 412, 420 (7th Cir. 1988). Burying an argument in a footnote will not
do. To-Am Equip. Co. v. Mitsubishi Caterpillar Forklift America, Inc., 152 F.3d

658, 663 (7th Cir. 1998). Arguments must be raised in more than a
conclusory fashion. Pond v. Michelin N. Am., Inc., 183 F.3d 592, 597 (7th

Cir. 1999). An argument must actually be developed so that the district

court has an adequate opportunity to consider it as the court contemplates
its decision. See Milligan v. Bd. of Trs. of S. Ill. Univ., 686 F.3d 378, 386-87

(7th Cir. 2012) (collecting authority).

D. You must obtain a definitive ruling. See Duran v. Town of Cicero, 653 F.3d

632, 646 (7th Cir. 2011) (“We have held that where the district court makes
a tentative or conditional evidentiary ruling before trial, the adversely
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affected party must renew its objection at trial in order to preserve the
issue for appeal.”). If the trial court invites the losing party on a motion or

objection to renew the argument at trial, the party must do so to avoid
waiving the issue. See Jenkins v. Keating, 147 F.3d 577, 581 (7th Cir. 1998)
(“It is, of course, the law of this Circuit that, in order to preserve for
appeal the merits of a pre-trial ruling on a motion in limine, the party who

unsuccessfully opposes the motion must accept the court’s invitation to
renew his or her challenge to it at trial.”).

E. You must police compliance with favorable rulings. If the court rules in
your favor as to the admissibility of evidence, you must still object if the
opposing party violates the ruling. See United States v. Ambrose, 668 F.3d
943, 962 (7th Cir. 2012) (where trial court ruled that testimony could only
be offered for non-hearsay purposes, party’s failure to object to testimony
offered for the truth waived objection).

F. If your objection is overruled, you may offer the same or similar
evidence without waiving the issue. See United States v. Schalk, 515 F.3d

768, 776 (7th Cir. 2008) (“A litigant who loses an evidentiary ruling and
then offers the evidence himself does not waive the established objection
for purposes of appeal.”); State v. Bishop, 800 N.E.2d 918, 924 n.6 (Ind.
2003) (where the trial court improperly denied the State’s motion in limine

to exclude expert testimony regarding capitalization in an eminent
domain proceeding, the State “did not waive this issue when its own
expert witness testified regarding the capitalization of income approach at
trial”).

G. You must make a record. The appeal is limited to what is on the record.
See United States v. Acox, 595 F.3d 729, 731 (7th Cir. 2010) (“A court of
appeals is limited to the record built in the district court, so arguments

that depend on extra-record information have no prospect of success.”).
So, have everything transcribed (i.e., hearings on motions, voir dire,
sidebars, charge conference, etc.), and file all documents (i.e., proposed

instructions, legal memoranda, legal authority, etc.) rather than just

handing them to the judge. Make sure that all appropriate exhibits are (1)
actually offered, (2) there is a ruling, and (3) the court reporter/courtroom
clerk gets the exhibits.
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II. METHODS OF PRESERVING ERROR

A. Pre-Trial

1. Motions for Summary Judgment

(a) Motions that are granted

(1) The non-movant may not present new evidence to the
court of appeals. See Chi. Reg'l Council of Carpenters v.
Vill. of Schaumburg, 644 F.3d 353, 356 (7th Cir. 2011)

(“It is a well-settled rule that a party opposing a
summary judgment motion must inform the trial

judge of the reasons, legal or factual, why summary
judgment should not be entered. If it does not do so,
and loses the motion, it cannot raise such reasons on

appeal.”).

(2) Seventh Circuit cases conflict as to whether the non-
movant may raise new legal arguments on appeal.
Compare Flynn v. Sandahl, 58 F.3d 283, 288 (7th Cir.

1995) (“[T]he only effect of a non-movant’s failure to
respond to a motion for summary judgment is that it
constitutes an admission by the non-movant that
there are no disputed issues of genuine fact

warranting a trial; it does not constitute a waiver by
the non-moving party of all legal arguments based
upon those undisputed facts.”), with Hannemann v. S.
Door Cnty. Sch. Dist., 673 F.3d 746, 754 (7th Cir. 2012)

(finding that legal argument was waived based on
failure to raise the argument in opposition to motion
for summary judgment). Indiana cases hold that new

legal arguments may not be asserted for the first time
on appeal. Dunaway v. Allstate Ins. Co., 813 N.E.2d

376, 387 (Ind. Ct. App. 2004) (“Issues not raised before
the trial court on summary judgment cannot be
argued for the first time on appeal and are waived.”).
The better practice is to raise all arguments in
opposition to avoid the possibility that the court of
appeals will conclude the non-movant has abandoned
a particular theory, in which case the argument will
be waived.
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(3) If your motion is granted, be sure to object in the
event the non-movant attempts to introduce related

evidence at trial.

(b) Motions that are denied

(1) The denial of a motion for summary judgment does
not preserve factual or evidentiary issues. See Rekhi v.
Wildwood Indus., 61 F.3d 1313, 1318 (7th Cir. 1995)

(“[A]n order denying summary judgment is rendered
moot by trial and subsequent judgment on the merits
. . . .”).

(2) While a denial may preserve a purely legal issue, see
Callahan v. Fermon, 526 F.3d 1040, 1044 n.2 (7th Cir.

2008) (motion for summary judgment directed toward
issue of whether certain speech was protected

preserved issue for appeal), the better practice is to re-
raise the issue in a directed verdict motion. See Rekhi,
61 F.3d at 1318 (“[S]ummary judgment was not

intended to be a bomb planted within the litigation at
its early stages and exploded on appeal.” (quoting
Holley v. Northrop Worldwide Aircraft Servs., Inc., 835
F.2d 1375, 1377 (11th Cir. 1988)).

(c) The failure to move for summary judgment or to advance a
particular legal argument at the summary judgment stage
does not waive the issue for appeal. See Flynn v. Sandahl, 58
F.3d 283, 288 (7th Cir. 1995) (“[W]e know of no cases, nor has

Sandahl directed us to any, stating that a plaintiff must raise
every legal issue in his motion for summary judgment. The
purpose of a summary judgment motion is not to preserve
legal arguments for appeal; rather, it is to eliminate useless

trials on undisputed issues of fact.”).

2. Motions in Limine

(a) Federal court: A ruling on a motion in limine will preserve
error in federal court if the ruling is clear and definitive. See
United States v. Chube, 538 F.3d 693, 700 (7th Cir. Ind. 2008)

(“If the ruling on the motion in limine was ‘definitive,’ then
this was enough to preserve the argument.”). “Once the

court makes a definitive ruling on the record admitting or
excluding evidence, either at or before trial, a party need not
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renew an objection or offer of proof to preserve a claim of
error for appeal.” FED. R. EVID. 103(a).

(1) Arguments on appeal will be limited to those stated
in the motion. United States v. Winbush, 580 F.3d 503,

510 n.3 (7th Cir. 2009) (“Winbush now challenges
Becker’s testimony on grounds not raised in his

motion in limine, and he therefore failed to preserve
his objection.”).

(2) “[W]hen the trial court appears to have reserved its
ruling or to have indicated that the ruling is

provisional, it makes sense to require the party to
bring the issue to the court’s attention subsequently.”
FED. R. EVID. 103, 2000 Committee Notes.

(3) “If the court changes its initial ruling, or if the

opposing party violates the terms of the initial ruling,
objection must be made when the evidence is offered
to preserve the claim of error for appeal.” Id.

(b) State court: Motions in limine are not sufficient to preserve
error in Indiana state courts. See Raess v. Doescher, 883

N.E.2d 790, 796-797 (Ind. 2008) (“Only trial objections, not
motions in limine, are effective to preserve claims of error
for appellate review. Failure to object at trial to the
admission of the evidence results in waiver of the error,
notwithstanding a prior motion in limine.”).

3. Pretrial Stipulation/Order

(a) The pretrial stipulation/order supersedes the pleadings. All
claims or defenses should be included to avoid waiver, and
you should ensure that the opposing party has not
improperly included any claims, defenses, evidence, or
issues in the pretrial stipulation. Gorlikowski v. Tolbert, 52

F.3d 1439, 1443 (7th Cir. Ind. 1995) (“This court has
recognized that the pretrial conference and order are a vital
part of the procedural scheme created by the Federal Rules
of Civil Procedure. Because the parties rely on the pretrial
conference to inform them precisely what is in controversy,
the pretrial order is treated as superseding the pleadings and

establishes the issues to be considered at trial.” (quotations
omitted)); State v. Totty, 423 N.E.2d 637, 642 (Ind. Ct. App.
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1981) (inclusion of issue in “pretrial contentions, filed
pursuant to the pretrial order, superseded the answer and
made it a properly triable issue”); Brattain v. Herron, 309
N.E.2d 150, 158 (Ind. Ct. App. 1974) (party “waived any
right to object to the admission of evidence because the same
had not been mentioned in the pretrial order”).

4. Concessions

(a) Formal concessions made in the pleadings, or stipulations by
a party or its counsel, are binding on the party making them
and may not be controverted at trial or on appeal. Keller v.

United States, 58 F.3d 1194, 1199 n.8 (7th Cir. 1995); Hockett v.
Breunig, 526 N.E.2d 995, 998 (Ind. Ct. App. 1988).

B. Trial

1. Objecting to evidence

(a) To preserve error in the case of a ruling that admits
evidence, a timely objection or motion to strike must be
made, “stating the specific ground of objection, if the specific

ground [is] not apparent from the context . . . .” FED. R. EVID.
103(a)(1). “The specific ground for reversal of an evidentiary
ruling on appeal must be the same specific ground as that
stated in the proper objection at trial.” Sherrod v. Berry, 856

F.2d 802, 812 (7th Cir. 1988).

(b) For an objection to be “contemporaneous,” it must be
asserted before the answer is given. If the objectionable
nature of the answer could not be anticipated before the

answer was stated, then then the complaining party must
move to strike the answer immediately after the answer is
given. See Gambill v. State, 479 N.E.2d 523, 526-27 (Ind. 1985)

(“This objection was after the answer and appellant did not
request that the answer be stricken. For appellant’s
objection to have been timely, and thus preserved for
appellate review, the objection must have been made before
the answer was given.”).

(c) Continuing Objections

(1) “Continuing” or “standing” objections may preserve
objections in both federal and state court. See Air

Crash Disaster Near Chi. v. McDonnell Douglas Corp.,
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803 F.2d 304, 317 (7th Cir. 1986) (noting party’s failure
to present a standing objection to preserve objections
for appeal); Hutcherson v. State, 966 N.E.2d 766, 770
(Ind. Ct. App. 2012) (“Indiana recognizes continuing
objections as a way to avoid the futility and waste of
time inherent in requiring repetition of the same

unsuccessful objection each time a party offers
evidence of a given character.”).

(2) To preserve an objection, the record must be clear that
the continuing objection fully and clearly advised the

trial court of the specific grounds for the objection.
Greenboam v. State, 766 N.E.2d 1247, 1251 (Ind. Ct.

App. 2002) (“However, we have approved the use of
continuing objections where the record demonstrates
that the continuing objection fully and clearly advised
the trial court of the specific grounds for the
objection.”); United States v. Lawson, 507 F.2d 433, 437

n.2 (7th Cir. 1974) (“The use of standing objections
while perhaps facilitating the orderly uninterrupted
presentation of testimony is, by its lack of articulation,
not designed to point out particular errors to a trial
court. Certainly a standing objection should not be
given broader scope than is found in its establishing
statement.”). Both the bases for the objection and the
testimony to which it applies should be clear.

(3) “If the trial court does not specifically grant the right
to a continuing objection, it is counsel’s duty to object
to the evidence as it is offered in order to preserve the
issue for appeal.” Hutcherson v. State, 966 N.E.2d 766,

770 (Ind. Ct. App. 2012).

(4) Standing objections cannot be overly broad. See
Kindred v. State, 540 N.E.2d 1161, 1169 (Ind. 1989) (a

continuing objection on the basis of spousal privilege
to “all of [the defendant’s] ex-wife’s testimony and
the testimony of other witnesses relating to evidence
discovered as a result of the ex-wife’s revelations to

investigators” was too broad to preserve objections).

(d) Failure to Object: “Nothing in [Fed. R. Evid. 103] precludes
taking notice of plain errors affecting substantial rights
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although they were not brought to the attention of the
court.” FED. R. EVID. 103(d).

2. Limiting instructions: If evidence is admissible for one purpose but
not another, counsel should request a limiting instruction. FED. R.
EVID. 105; IND. R. EVID. 105.

3. Admonishments/Mistrials: If the jury hears evidence or argument
that it should not (i.e., the court has granted a motion to strike),

counsel should move for the jury to be admonished or for a mistrial
to preserve the issue that the improper evidence or statement has
prejudiced the jury despite the court’s ruling sustaining the
objection. Isaacs v. State, 673 N.E.2d 757, 763 (Ind. 1996) (“The

correct procedure to be employed when an improper argument is
alleged is to request an admonishment, and if further relief is
desired, to move for a mistrial. Failure to request an

admonishment or move for a mistrial results in waiver of the
issue.”).

4. Offers of Proof: To preserve error in the case of a ruling that

excludes evidence, the substance of the evidence must be made
known to the court by offer unless it is “apparent from the context
within which questions were asked.” FED. R. EVID. 103(a)(2); accord
IND. R. EVID. 103(a)(2).

(a) Incorporate as much of the record as possible (i.e.,

depositions, interrogatory responses, answers to requests for
admission, etc.).

5. Experts

(a) Methods for preserving objections to expert testimony are
the same as for other evidentiary issues. A pretrial motion
may preserve the issue in federal court, see United States v.
Bedford, 536 F.3d 1148, 1157 (10th Cir. 2008) (finding that

pretrial motion preserved objections to expert testimony),
and it will not preserve the issue in Indiana state courts, see
Tesfamariam v. Woldenhaimanot, 956 N.E.2d 118, 123 (Ind. Ct.

App. 2011) (“[A] party that does not object to an expert’s
qualifications at trial . . . waives [the[ issue[] for appeal . . .
.”). Expert issues may be complicated, and argument before
the jury may be prejudicial, so it is best to request a
Daubert/Frye hearing in advance of the testimony to fully

develop the record.
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(b) An objection as to one expert does not preserve the same
objection as to a different expert. See Estate of Moreland v.

Dieter, 395 F.3d 747, 756 (7th Cir. 2005) (“The defendants’
Daubert challenge to the testimony of a different expert
hardly suffices to preserve the argument against
Lustgarten.” (emphasis original)).

(c) Where the trial court improperly admits expert testimony, a
party does not waive its objections by presenting its own
testimony in rebuttal. See State v. Bishop, 800 N.E.2d 918, 924

n.6 (Ind. 2003) (where the trial court improperly denied the

State’s motion in limine to exclude expert testimony
regarding capitalization in an eminent domain proceeding,
the State “did not waive this issue when its own expert
witness testified regarding the capitalization of income
approach at trial”).

6. Challenging the Sufficiency of the Evidence

(a) Federal court

(1) At least two motions for judgment as a matter of law
(“JMOL”) must be made to preserve the denial of
JMOL for appeal.

(i) First, a party must move for JMOL after the

non-movant “has been fully heard on an issue
during a jury trial,” FED. R. CIV. P. 50(a), that
is, before the verdict is rendered.

(ii) If the court denies JMOL, a second, renewed

motion for JMOL must be made within 28
DAYS after entry of judgment. FED. R. CIV. P.
50(b). The renewed motion can only be
granted on grounds asserted in the first
motion. Passananti v. Cook County, 689 F.3d

655, 660 (7th Cir. 2012) (“Because the Rule 50(b)
motion is only a renewal of the preverdict
motion, it can be granted only on grounds
advanced in the preverdict motion.” (quoting
FED. R. CIV. P. 50(b), comm. note (2006
amend.)).
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(2) Absent the filing of a post-verdict motion, an
“appellate court [is] without power to direct the

District Court to enter judgment contrary to the one it
had permitted to stand.” Cone v. W. Va. Pulp & Paper
Co., 330 U.S. 212, 218 (1947). Furthermore, failure to

renew a pre-verdict motion precludes appellate

review of a movant’s sufficiency of the evidence
challenge. Unitherm Food Sys. v. Swift-Eckrich, Inc., 546

U.S. 394 (2006).

(3) Because the denial of a motion for summary

judgment does not preserve issues for appeal,
unsuccessful summary judgment arguments should
be reasserted in a JMOL motion.

(b) State court

(1) Only one JMOL is required in state court to preserve a
challenge to the sufficiency of the evidence. See IND.
R. TRIAL P. 50(A).

(2) This motion can be asserted at any of the following
stages (per RULE 50(A)):

(i) After the party with the burden has completed
the evidence presentation as to any particular

issue;

(ii) After all parties have completed the evidence
presentation as to any particular issue;

(iii) After all the parties have rested and before

judgment;

(iv) In a motion to correct errors pursuant to
Rule 59 (due 30 DAYS after judgment is noted
in the CCS);

(v) On appeal for criminal cases only.

(3) Making the motion at one stage does not waive the
right to make it at a later stage. IND. R. TRIAL P.

50(A)(6).
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7. Opening and closing statements: The contemporaneous objection
rule applies to opening and closing statements. See United States v.

Adeniji, 221 F.3d 1020, 1029 (7th Cir. 2000) (finding waiver for
arguments in opening statement and closing argument where there
was no contemporaneous objection).

8. Jury Instructions

(a) Objections to Instructions: “A party who objects to an
instruction or the failure to give an instruction must do so on
the record, stating distinctly the matter objected to and the
grounds for the objection.” FED. R. CIV. P. 51(c)(1); accord

IND. R. TRIAL P. 51(C). An objection is timely if the party
objects before the instruction is given. FED. R. CIV. P.
51(c)(2).

(b) Failure to Object: “A court may consider a plain error in the

instructions that has not been preserved . . . if the error
affects substantial rights.” FED. R. CIV. P. 51(d)(2). To be a
“plain error” warranting reversal, the error must not only be

“plain” (that is, obvious), but must affect “substantial rights”
and “seriously affect the fairness, integrity, or public
reputation of judicial proceedings.” FED. R. CIV. P. 51, 2003
comm. notes.

(c) Tender of Instructions: If a party believes a particular
instruction should be given, a party must offer it or the party
will forfeit the error. See FED. R. CIV. P. 51(c)(2)(B); accord
Smith v. State, 454 N.E.2d 412, 415 (Ind. 1983) (“By failing to

submit a proposed instruction, appellant waives any alleged
error.”).

9. Verdict

(a) The failure to object to an inconsistent verdict may waive the
issue if not raised before the jury is discharged. See Fox v.
Hayes, 600 F.3d 819, 844 (7th Cir. 2010) (noting that “[s]everal

circuits have held that the failure to lodge a
contemporaneous objection to an inconsistent verdict
constitutes a waiver” but declining to resolve the issue);
Young v. Ind. Dep’t of Natural Res., 789 N.E.2d 550 (Ind. Ct.
App. 2003) (holding that failure to object to inconsistency in

verdict before jury was discharged waived issue).
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10. Post-Verdict Issues

(a) Federal Court

(1) A motion for new trial or to alter or amend the
judgment under Rule 59 is the vehicle to preserve
issues in federal court that can only arise post-verdict.
Such issues may include newly discovered evidence
or weight of the evidence (as opposed to sufficiency).

(2) A party cannot use a Rule 59 motion to preserve an
issue that could have been raised during the trial. See
Christmas v. City of Chicago, 682 F.3d 632, 640 (7th Cir.

2012) (“By failing to object, Plaintiffs may not raise the
issue for the first time in a motion for a new trial or on
appeal.”). A party may use a Rule 59 motion to re-
raise issues.

(3) The motion is due 28 DAYS after the entry of
judgment. FED. R. CIV. P. 59(b).

(b) State Court

(1) In state court, a Rule 59 motion to correct error is a
prerequisite for appeal where a party (1) seeks to
address newly discovered evidence (including juror
misconduct), or (2) claims that the verdict tis

excessive or inadequate. IND. R. TRIAL P. 59(C).
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