
W
ith low interest rates caus-
ing many retirees to dip into
their investment principal,
and housing prices having

risen since the economic downtown
in 2008, practitioners may find that
residential real estate comprises a
large portion of some of their
clients’ estates. The illiquid nature
of real estate however, can increase
the difficulty of formulating estate
plans that achieve client goals and
objectives when the client’s wealth
is heavily weighted with real estate. 
When planning with residen-

tial real estate, practitioners should
first look to the title of the prop-
erty. The method in which title is
held may affect the type of plan-
ning that can be done with the
property. 

Tenancy choices
Generally, if a deed does not spec-
ify how title to real property is
held, the owners are deemed to
hold the property as tenants in
common with equal interests. The

default treatment when the type
of tenancy is not specified may
vary from state to state, especial-
ly for clients who are located 
in community property states. 
When title is held as tenants in
common, upon the death of a co-
owner, the interest passes under
the deceased owner’s estate plan
or to his or her heirs-at-law. The
interest does not pass automati-
cally to the surviving owner or to
the surviving owners. 
If the deed states that the own-

ers are to be treated as joint ten-
ants, then each owner is treated
as owning an undivided interest
in the entire property. Joint tenants
may have made unequal contribu-
tions to the property but each joint
tenant is still treated as owning the
entire property. 

Joint tenancy can be severed by
either joint tenant conveying his or
her interest to another person.
When an interest is held in joint
tenancy, upon the death of a co-
tenant, the property automatical-
ly passes by law to the surviving
co-owner regardless of the terms
of the estate plan created by the
deceased joint tenant. This is the
primary difference between joint
tenancy and ownership by tenants
in common. Each joint tenant’s
interest terminates upon death. 

Joint tenancy
An advisor may come across new
clients who have titled or desire to
title assets in joint tenancy as a
means of avoiding probate. Eld-
erly clients may have done inter-
net research or spoken with friends
who placed their residence in joint
tenancy to avoid probate. These
individuals may not realize the lim-
itations of holding title in joint
tenancy. 
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Although joint tenancy proper-
ty will avoid probate, the client may
find that other consequences of
joint tenancy make this form of real
estate ownership inappropriate for
the client’s individual situation. The
following examples illustrate com-
mon situations where this occurs: 

Example. An advisor meets with
a client and discovers that the
client’s daughter is a joint tenant
on the client’s home. The client
intends that the daughter divide the
proceeds from the sale of the home
after the client’s death with her sib-
lings. If the daughter follows these
instructions, however, she will like-
ly have made a taxable gift which
could require her to pay gift tax if
she already used her applicable
estate and gift tax exclusion. 

Example. Ann is an unmarried indi-
vidual in her 70s with an estate of
$1 million, of which $750,000 is
the value of her home. She has two
daughters, one of whom lives near-
by and is caring for her; the other
is situated a considerable distance
away. Ann desires to place her
home into joint tenancy with her
daughter who resides locally. If
Ann’s will provides for assets to be
divided equally among her children,
and Ann intended this equality to
apply to her entire estate, one of
the daughters will receive a dis-
proportionate share of the assets
due to the residence passing to the
surviving joint tenant. 
In addition to the potential loss

in value to other family members,
there are several disadvantages to
using joint tenancy to hold title to
real estate. The primary disad-
vantages are as follows: 

Loss of control. The consent of each
co-owner is required in order to
dispose of the property. Further,
both parties’ signatures are required
to transfer or mortgage the prop-

erty. If one joint owner refuses to
participate in any of these trans-
actions, the other owner would
have to file a court action to sever
the joint tenancy or force a sale of
the property. 
In the example above, if Ann

wanted to sell her home, her
daughter may disagree and refuse
to sign the sale documents. Even if
at the time of the creation of the
joint tenancy, the daughter gave
assurances that she would do what-
ever her mother asked with regard
to the house, as time passes and
circumstances change disagree-
ments can arise unexpectedly even
in the closest families. 

Loss of creditor protection. Joint-
ly held assets are fully available
to the creditors of either joint ten-
ant regardless of contribution. In
order to satisfy a creditor’s claim,
a foreclosure could be initiated. 
If Ann’s daughter was sued by a

creditor to recover a debt, Ann
could lose her home if the home was
the only asset available to satisfy
her daughter’s debt. If Ann’s daugh-
ter had contributed some or all of
the purchase price of the home to
assist her mother financially, that
investment could be at risk if Ann
ran out of assets and needed to
apply for public aid. If Ann is on
the title to the residence as a joint
tenant, then the entire value of the
property would be a countable asset
for purposes of determining Ann’s
eligibility for aid. 

Tax consequences. As stated above,
the creation as well as the termina-
tion of a joint tenancy interest can

have gift tax consequences.1When
the sole owner of a personal resi-
dence places a nonspouse, such as a
child, on the title to the individual’s
residence as a joint tenant, he or she
has made an immediate gift of one-
half the value of the property. For
example, when Ann retitled her
$750,000 home into joint tenancy
with one of her daughters, Ann gave
that daughter a $375,000 gift. The
gift tax annual exclusion may shel-
ter all or part of the gift. But if the
gift is not fully sheltered, Ann would
have to pay gift tax on the balance
of the value transferred. Even if
the exemption amount shelters the
entire gift from tax, a gift tax return
would need to be filed because the
gift exceeds the annual exclusion
amount. 
The termination of a joint ten-

ancy results in a taxable gift if the
property itself or the proceeds from
the sale of the property are not
divided in accordance with the joint
tenants’ respective interests. In the
example above, if the joint tenants
agree to sell the residence but Ann
retains all of the proceeds, Ann’s
daughter would have made a gift
back to Ann of her interest in the
property. 

Tenancy by the entirety
Many states allow spouses to hold
title to their residences as tenants
by the entireties. Tenancy by the
entirety (TBE) is very similar to
joint tenancy in that when one
spouse dies the other spouse inher-
its the entire property. When title
is held in TBE, the residence can-
not be attached by one spouse’s
creditor. This differs from joint ten-
ancy where a creditor of either
co-owner can attach the entire
property. This makes TBE an
attractive method of titling a resi-
dence for individuals in higher-risk
professions such as physicians. 
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1 Reg. 25.2511-1(h)(5).

Jointly held assets
are fully available
to the creditors of
either joint tenant
regardless of
contribution.



Some states allow TBE protec-
tion to couples who want to hold
title to their home in TBE but
through their revocable trusts. If
TBE is used for trusts, the advisor
should clarify with a local title com-
pany how the property will pass at
death. This is an emerging concept
in the law, and because the trusts
are not individuals, the survivor-
ship concept should be clarified
prior to entering into such an
arrangement. A couple who has
entered into a civil union as well as
same sex couples may also be able
to hold title to their residence in
TBE depending on the how the state
of residency regards their marriage. 

Disclaimers of real estate
A disclaimer can be a useful post-
mortem planning tool to address
a change in circumstances in a dece-
dent’s family or to modify an unin-

tended transfer that occurred upon
death. Most states allow a recipi-
ent of property to disclaim or
renounce his or her right to receive
property. The recipient of proper-
ty may use a disclaimer to alter the
distribution of property either for
tax or nontax reasons. A disclaimer
under state law will require that the
disclaimer: 

1. Describe the property or the
interest being disclaimed. 

2. Be signed by the individual
making the disclaimer. 

3. Declare the disclaimer and the
extent thereof. 

If a valid disclaimer is made, the
property passes to the next bene-
ficiary or heir as if the individual
who disclaimed had predeceased
the decedent. 
Generally, under state law a dis-

claimer can be made at any time.

In order to avoid a transfer tax
under federal tax law, however, the
disclaimer must also satisfy the pro-
visions of Section 2518. The Code’s
requirements contain a time limit
that must be met for the disclaimer
to be qualified. 
Section 2518 prescribes the

requirements for a disclaimer of
property to be considered a 
“qualified disclaimer” and avoid
transfer tax. In order to be a qual-
ified disclaimer under the Code,
the following requirements must
be satisfied: 

1. The individual must not have
accepted any benefit from the
property. 

2. The written disclaimer must be
delivered to the representative
no later than nine months after
the decedent’s date of death or
the date the individual turns
age 21, whichever is later. 

15

A U G U S T  2 0 1 5     V O L  4 2  /  N O  8 R E S I D E N T I A L  R E A L  E S T A T E



3. The disclaimer must be irrevo-
cable and unrestricted, and the
property must pass without
the direction of the disclaim-
ing individual. 

Disclaiming jointly owned real
estate can be challenging. One com-
mon trap involves the issue of
whether the individual disclaiming
the property accepted the benefits
from the property prior to dis-
claiming. The disclaimer rules pro-
hibit a disclaimer if the individual
making the disclaimer benefitted
from the property. 
Suppose a joint tenant is a spouse

who resides in the property whose
title then passes by operation of law
to the surviving joint tenant imme-
diately upon the death of the co-
owner. By residing in the property,
the spouse would seem to have
accepted the benefits of the prop-
erty after the decedent’s death.
However, Reg. 25.2518-1(d)(1)
provides that a joint tenant does
not lose the ability to disclaim mere-
ly because he or she continues to
reside in the property before dis-
claiming the interest. 
In the example above where Ann

transferred property to only one of
her two daughters, Ann’s daughter
could disclaim the property after her
mother’s death. If Ann’s intention
was not to give her daughter the
entire property and the daughter
makes a qualified disclaimer, then
the property would pass as if Ann’s
daughter had predeceased her. If the
daughter has children of her own,
they would have to disclaim their
interest (depending on their age)
as well to get the property back to
the mother’s estate. The property
would then pass according to the
mother’s will or by intestacy if no
will had been executed. 

QPRT
A qualified personal residence trust
(QPRT) can be a tax-efficient way

to transfer a personal residence out
of an estate without making a large
gift. A QPRT is an irrevocable trust
that holds a personal residence
for a term of years. At the end of
the trust term, the residence is dis-
tributed to the beneficiaries named
in the trust, who are often the
client’s children. 

A QPRT is a “split interest trust”
where the grantor creates a QPRT
and retains the right to use and enjoy
the property for a term of years and
designates beneficiaries who will
take the remainder interest. During
the term of the QPRT, the grantor
has the exclusive right to use, pos-
sess, and enjoy the residence with-
out payment of rent. The term is
selected by the grantor and the attor-
ney drafting the QPRT. Because the
gift is calculated by subtracting
the present value of the grantor’s
retained interest, the taxable gift is
significantly less than the fair mar-
ket value of the entire property. 
One of the sometimes-overlooked

benefits of a QPRT is that is can be
very useful for asset protection plan-
ning. Because a QPRT is an irrevo-
cable trust and the residence does
not belong to the donor after the
transfer, the donor’s creditors should
not be able to execute a judgment
lien against the residence. 
The grantor’s transfer of the res-

idence to the QPRT results in a tax-
able gift. This gift does not quali-
fy for the annual gift tax exclusion
because the transfer of a personal
residence to a QPRT is not a gift of
a present interest. If the grantor

dies before the trust term expires,
the fair market value of the resi-
dence at the grantor’s date of death
will be included in the grantor’s tax-
able estate. However, if the grantor
used some of his or her exemp-
tion to shelter the initial gift to
the QPRT, then the exemption will
be restored to the grantor’s estate
as if the grantor had never creat-
ed the QPRT. 
If the grantor survives past the

expiration of the trust term, the res-
idence passes to the beneficiaries
at the end of the term without addi-
tional transfer tax. If the grantor
desires to continue residing in the
residence, the grantor can lease the
residence back from the benefici-
aries at fair market rent. Note that
the rental payments the grantor
makes will reduce the value of his
or her estate. Despite this perceived
benefit, practitioners may find
clients are not keen on paying rent
to their children. 
If the property is sold during the

term of the QPRT, the proceeds can
be reinvested in a new residence. If
a new residence is not purchased
or if the property ceases to be used
as a personal residence, the trust
ceases to qualify a QPRT and the
trustee must distribute the assets
outright to the grantor or convert
to a grantor retained annuity trust. 
Any gain recognized on the sale

of a principal residence that has
been transferred to a QPRT may
qualify for the $250,000 (for mar-
ried couples $500,000) exclusion
from capital gain from the sale of
a principal residence, provided all
other requirements of Section 121
are met. The exclusion of gain does
not apply to the sale of a property
that is not a principal residence,
such as a vacation home. 
A grantor may establish a QPRT

for no more than two residences.
The trusts can be funded using a
principal residence or a vacation
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in tenancy by the
entireties, the
residence cannot
be attached by
one spouse’s
creditor.



home (or a fractional interest in
either type of residence). 
Practitioners should consider the

client’s life expectancy under the IRS
tables when selecting the term of the
trust. Because a longer term will
decrease the value of the taxable gift,
practitioners may find a longer term
appealing to minimize the gift on
creation. Although there is no limit
on how long the term can be, the
risk of the grantor surviving the term
increases as the term increases. 

One way to hedge against the
possibility of a premature death
with a QPRT structure is to have
each spouse give a fractional inter-
est in a residence. If the client is not
married, he or she could create two
QPRTs with terms of five and ten
years, respectively. If the client dies
after eight years, only the 50%
interest attributable to the QPRT
with the ten-year term is included
in his or her estate. A gift of a frac-
tional interest may also qualify
for a discount, usually of no more
than 10%. 
If a married couple decides to

create a QPRT, it is advisable for
one spouse to transfer his or her
share of the home to the other and
have the spouses create two sepa-
rate QPRTs. By creating two
QPRTs, the clients can improve
their odds of outliving the term
by using two lives. The terms of the
two QPRTs can be varied, espe-
cially if one spouse has had some
health issues.

While a residence with a mort-
gage can be transferred to a QPRT,
doing so can create issues and may
minimize the benefits of using a
QPRT. Where a residence subject
to a mortgage is transferred to a
QPRT, the gift is limited to the equi-
ty in the property and not the full
market value. As subsequent prin-
cipal payments are made on the
mortgage, the grantor would be
treated as making additional tax-
able gifts that would be measured
by the same calculation method
as the initial gift. To avoid future
gift tax consequences, practition-
ers should recommend that clients
transfer a residence to a QPRT that
is not subject to a mortgage. 

Joint purchase of real estate
A joint purchase of a parcel of
real estate is an alternative to hold-
ing full title to the property in one
individual or trust’s name. It can
also be a useful alternative to a stan-
dard QPRT. This type of owner-
ship is different than joint owner-
ship, which involves multiple
current owners. In a joint purchase,
the intended purchasers agree to
divide the ownership so that one
party’s interest is limited to a term
interest or a lifetime interest, and
the other party owns the successor
interest (after the term or after
death). Title can be taken in the
name of a trust that sets forth the
split interest. 
Section 2702 authorizes the use

of a joint purchase but contains
complex rules that must be fol-
lowed. Section 2702 was enacted
in 1990 in order to address what
the IRS viewed as valuation abus-
es in transactions among family
members where taxpayers trans-
ferred assets to reduce the size of
the taxable estate and minimize gift
tax. Chapter 14 includes Sections
2701 through 2704, which are
intended to accelerate gift tax on
certain transactions structured with

family members designed to mini-
mize transfer tax. 
Section 2702 applies in the case

of a transfer to a family member
where the transferor retains an
interest in the property. Section
2702 provides that if a taxpayer
transfers property and retains an
interest in the transferred proper-
ty, the retained interest is not sub-
tracted from the value of the trans-
fer unless the retained interest is a
“qualified interest” pursuant to
Section 2702. 
Section 2702 treats joint purchase

(interests split between family mem-
bers of different generations) as a
taxable gift from the purchaser of
the life or term interest to the pur-
chaser of the remainder interest. The
amount of the gift is the difference
between the total value of the prop-
erty and the amount paid by the
holder of the remainder interest. Sec-
tion 2702(c)(2) provides: 

If 2 or more members of the same
family acquire interests in any prop-
erty described in paragraph (1) in
the same transaction (or a series of
related transactions), the person (or
persons) acquiring the term inter-
ests in such property shall be treat-
ed as having acquired the entire
property and then transferred to the
other persons the interests acquired
by such other persons in the trans-
action (or series of transactions).
Such transfer shall be treated as
made in exchange for the consid-
eration (if any) provided by such
other persons for the acquisition of
their interests in such property.

Under this Section, when valu-
ing the transferred property inter-
est for gift tax purposes, the value
of the retained interest is zero unless
the retained interest is a qualified
annuity or unitrust interest or an
interest in a residence. Certain types
of trusts are exceptions to the 2702
rules: a personal residence trust and
a qualified personal residence trust.
The main difference between these
two trusts is that with a personal
residence trust, the residence can-
not be sold during the term and the
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trust is prohibited from holding
proceeds of the sale. 
If one of these exceptions is not

met, this provision causes the trans-
fer of the remainder interest to be
valued for gift tax purposes at the
same value as the entire property
interest. For purposes of this pro-
vision, a family member includes: 

• The transferor’s spouse. 
• An ancestor or lineal descen-
dant of the transferor or the
spouse. 

• Any sibling of the transferor. 
• The spouse of any such ances-
tor, descendant, or sibling. 

Therefore, with a traditional
joint purchase where the parent
purchased the property and placed
the remainder in the name of his or
her children who provided no con-
sideration, the parent, or life or
term holder may have to pay a gift
tax or use up some of his or her
applicable exclusion. 
The owner of the life interest in

a joint purchase will have the right
during the owner’s lifetime to
receive income from the property
or to use, enjoy, and possess the
property. A term interest gives the
purchaser the right to receive
income from or to use the proper-
ty for a specified term. Upon the
life holder’s death or the expiration
of the term, the holder of the
remainder interest becomes the
owner of the property without a
taxable transfer taking place. Any
increase in the value of the prop-
erty is not subject to transfer tax. 
The purchase price of the prop-

erty must be allocated among the
parties so that a proportionate
share of the actuarial value of the
property is paid directly by each
purchaser. The IRS actuarial tables
must be used to determine the value
of each interest. 

Example. Bill would like to pur-
chase a vacation home in Florida

listed for $1 million using a split-
purchase structure. Bill is 65 years
old and purchases a lifetime inter-
est in the residence for $527,450
and is entitled to use and enjoy
the property for his lifetime. Bill’s
son purchased the remainder inter-
est in the residence from the seller
for $472,500. Bill and his son use
a QPRT structure for this trans-
action. Bill’s purchase price is the
present value of his interest in the
property based on his actuarial life
expectancy; his son paid the full
value of the remainder interest. 
When Bill dies, his interest ter-

minates and his son becomes the
owner of the residence. The value
of the Florida property is not includ-
ed in Bill’s estate. If Bill’s son was
not able to purchase the remainder,
a family trust for Bill’s children could
have been designated as the pur-
chaser of the remainder interest. 

Planning tip. To avoid gift tax lia-
bility, the parties to the joint pur-
chase must show that each party
paid fair market value for his or
her share. If Bill’s interest is not a
qualified interest, then he will be
considered to have made a gift to
his son of the fair market value of
the property less the actual amount
paid by the son for his remainder
interest. 

Use of a trust. The joint purchase
is often made using a trust. The
trust could be in the form of a
QPRT but issues can arise if the res-
idence is sold before the death of
the holder of the life interest. 
Because the property passes

directly to the purchaser of the
remainder interest, the property
would not be subject to a challenge
by a potential beneficiary or a
renunciation by a spouse. The asset
would also not be available to the
decedent’s creditors. 

Advantages over QPRT. Joint pur-
chases have the following advan-
tages over QPRTs: 

• No mortality risk. The interest
in the residence should not be
included in the estate of the
life holder. 

• No requirement that rent be
paid. Since the interest of the
life holder can extend through
death, there is no requirement
that rent be paid. 

• No taxable gift. Because both
parties paid their proportion-
ate share of the purchase
price, no gift occurs upon cre-
ation of the split interest. This
can be a drawback if the
remainder holder does not
have sufficient funds to buy
the remainder. 

• GST planning. There is no
estate tax inclusion period
(ETIP) with a joint purchase,
so the purchaser of the
remainder interest can be a
skip person or a trust. 

Drawbacks of joint purchase. In
some respects, joint purchases have
disadvantages not shared with
QPRTs: 

• Cost. Under this arrangement,
the remainder party has to
come up with his or her own
funds. 

• Loss of control. Permission
from both the term holder and
remainder holder are needed
to sell property. The term
holder and the remainder
holder own consecutive inter-
ests in the property. The prop-
erty, therefore, cannot be sold
in fee simple without the con-
sent of both parties. 

• Estate tax. If a joint purchase
is structured and implemented
so that the life or term holder
pays the full present value of
either the annuity or unitrust
payments, then the property
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that is the subject of the joint
purchase should not be tax-
able in the life or term holder’s
estate. However, in one private
letter ruling, the IRS refused to
rule on the application of Sec-
tion 2036 to a split purchase
arrangement.2Most experts
think the IRS would not suc-
ceed by arguing for inclusion
under Section 2036.3 Because
the property passes to the
remainder holder by operation
of law prior to or immediately
upon the life or term holder’s
death, there is nothing to be
included in the estate. 

• Limited to a new residence.
This technique will not work
for a residence that the client
already owns. 

• Risk of outliving life estate. If
the life tenant lives longer than
expected, the remainder bene-
ficiary will have overpaid for
his or her interest and would
have missed the opportunity to
invest the funds in another
manner. 

Donating real estate to charity
Real estate may be used to accom-
plish a family’s charitable giving
goals. Although gifts of real prop-
erty to charities are not nearly as
common as gifts of cash, if the pro-
posed donation is mutually bene-
ficial, a donation of real estate 
can make sense. When donating
real estate to a charity, the donor
must use caution and ensure that
the gift is structured in a tax-effi-
cient manner. 
A donor who holds appreciat-

ed property could avoid paying cap-
ital gains tax on the property by

donating the property. The sale of
the property in the charity’s hands
can generate substantial cash for
the charity as long as there are no
issues or unanticipated costs asso-
ciated with the property. 
Most charities operate on very

tight budgets. Given their limited
resources, a charity may not want
to own real estate because the prop-
erty could end up being more trou-
ble than it is worth. Real estate
ownership can create additional
administrative concerns and
expenses for the charity—such as
insurance, taxes, and utilities. 
Gifts of real estate (especially

where a gift of a commercial prop-
erty is contemplated) can pose spe-
cial risks because of potential clean-
up liability under the “Superfund”
Clean-up Act. For this reason, prac-
titioners may find that before a gift
of real estate would be accepted,
a charity will require that an envi-
ronmental audit of the property be
performed, likely at the donor’s
expense. 
If an individual does donate real

estate to charity, the charity will
likely sell the property to raise cash
for its charitable purposes unless
the charity can use the real estate
as its location or for programs.
Despite these caveats, however, a
charitable contribution of real
estate can be advantageous in some
situations. 

Example. A married couple wish-
es to spend more time in a warmer
climate, and they no longer have
need for their vacation home in a
ski resort. That home has no mort-
gage. They plan to sell the prop-
erty and donate a portion of the
proceeds to charity. The couple
would recognize considerable gain
on the sale and would have to pay
a broker fee. Their advisor suggests

they consider donating the home
directly to their intended charity. 
As long as the charity is a pub-

lic charity, the couple can deduct
the fair market value of the prop-
erty donated.4 By donating the
property directly to the charity, they
would avoid recognizing capital
gain and would receive a larger
deduction. The property could also
be gifted to a donor-advised fund.
The charity that receives the real
estate must be a public charity and
not a private foundation. If the
charity were a private foundation,
the deduction would be limited to
the donor’s basis in the property. If
the value of the property donated
exceeds $5,000, the donor must
obtain a qualified appraisal to sup-
port the amount of the deduction. 
Caution should be exercised by

the donor and the charity when the
charity sells the property. One of
the benefits of donating appreci-
ated property to a charitable organ-
ization is that the donor will avoid
paying capital gains tax. If the
donor had entered into an agree-
ment to sell the property, but then
instead donates the property to a
charity that completes the sale, the
IRS could view the situation as a
prearranged sale. In that event, the
donor would be required to pay tax
on the capital gain arising from the
sale even though the charity sold
the property and received the pro-
ceeds (instead of the donor). 

Conclusion
When practitioners come across
clients whose real estate holdings
represent a large portion of their
wealth, they should keep in mind
that many options are available for
planning with real estate. No one
strategy fits all clients, but a vari-
ety of possibilities are available to
select among and tailor to the needs
of the particular client. ■
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2 Ltr. Rul. 200112023. 
3 See, e.g., Choate, The QPRT Manual (A Tax-
plan Publications, 2004), Chapter 1, page 54. 

4 Section 170(b). 


