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Many readers will recall the "Schoolhouse Rock!" classic, "Conjunction 
Junction." You may find yourself humming the tune at just the mention of 
the name of that episode, and you may also recall the gravelly voice of the 
train conductor helping us learn how to hook up words, phrases and 
clauses like train cars in the rail yard: 

Conjunction Junction, what's your function?/ Hooking up words and 
phrases and clauses/ Conjunction Junction, how's that function?/ I 
got three favorite cars/ That get most of my job done/ Conjunction 
Junction, what's their function?/ I got "and," "but" and "or"/ They'll 
get you pretty far.[1] 

 
As it turns out, the conjunction "or" can actually get you pretty far in 
parsing out complex statutes and regulatory structures. 
 
A confusing line of cases in the U.S. Court of Appeals for the Seventh 
Circuit — covering Illinois, Indiana and Wisconsin — involving the Family 
and Medical Leave Act was recently clarified by the use of the 
"Schoolhouse Rock!" method. 

 
Case Background 
 
Let's take a dive into Ziccarelli v. Dart.[2] In this case, the plaintiff, Salvatore Ziccarelli, was 
a 27-year employee of a sheriff's department in Illinois. 
 
Ziccarelli had a long history of serious health conditions, and he regularly utilized medical 

leave under the FMLA.[3] In fact, over the course of his last decade of work, from 2007 to 
early 2016, Ziccarelli used a significant amount of his allotted FMLA leave.[4] 
 
Although in some years, he used as few as 10 hours of leave, in other years, he used more 
than 100 hours of leave.[5] From July to September 2016, Ziccarelli's final year of 
employment, he used 304 hours of his allotted 480 hours of FMLA leave.[6] So it's fair to 

assume that (1) Ziccarelli knew how to use FMLA, and (2) the sheriff's department where he 
worked also knew Ziccarelli was a regular user of leave. 
 
Before applying for permanent disability benefits for post-traumatic stress disorder, 
Ziccarelli was required by his employer's policy to exhaust all of his earned sick leave, 
including any available FMLA.[7] 
 
According to Ziccarelli's deposition, he called the FMLA manager for the sheriff's department 
and said he needed to use more FMLA leave so he could seek treatment for his condition.[8] 
In response, Ziccarelli testified that he was told by the FMLA manager, "[Y]ou've taken 
serious amounts of FMLA ... don't take any more FMLA. If you do so, you will be 
disciplined."[9] 
 
Ziccarelli retired from the sheriff's department shortly after his conversation with the FMLA 

manager, apparently afraid that he might lose his job if he tried to take more FMLA, 
although he did not claim he was actually threatened with termination.[10] And then he 
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sued the sheriff, the FMLA manager and the county.[11] 
 
The U.S. District Court for the Northern District of Illinois granted summary judgment for all 
of the defendants on all of Ziccarelli's claims, and found that there was no adverse 
employment action and no denial of FMLA benefits.[12] Ziccarelli appealed to the Seventh 
Circuit.[13] 
 
The Seventh Circuit's Ruling and Analysis 
 
On appeal, Ziccarelli complained that the trial court got it wrong because the sheriff's 

department interfered with his rights under the FMLA.[14] 
 
The Seventh Circuit reiterated that, in order to prove a case of interference with FMLA 
rights, a plaintiff must prove the following elements: 
 
1. The employee was eligible for FMLA protection; 
 
2. The employer was covered by the FMLA; 
 
3. The employee was entitled to FMLA leave; 
 
4. The employee provided adequate notice of an intent to take leave; and 
 
5. The employer denied, restrained or interfered with FMLA benefits to which the employee 
was entitled, resulting in prejudice to the employee.[15] 
 
The Seventh Circuit recognized that in Ziccarelli's case, the first four elements were 
undisputed and that the ultimate disposition of the matter required that the court determine 
how to properly interpret the fifth element.[16] 
 

The sheriff's department argued that even if Ziccarelli's story were believed, there could be 
no liability for the department because he was never denied FMLA benefits of any kind. In 
fact, Ziccarelli decided to retire before he ever applied for additional leave, and he was not 
disciplined in any fashion before he retired.[17] 
 
The court noted that some prior cases had referred to the denial of FMLA benefits as a 
necessary condition for liability.[18] 
 
The Seventh Circuit sided with Ziccarelli on June 1, stating: 

We hope this opinion will help clarify that an employer can violate the FMLA by 
discouraging an employee from exercising rights under the FMLA without actually 
denying an FMLA leave request.[19] 

 
Here's where growing up watching "Conjunction Junction" becomes important. The FMLA 
provides that an employer may not "interfere with, restrain, or deny the exercise of or the 
attempt to exercise, any right provided under" the act.[20][21] 
 
As noted above, the court recognized that some previous cases "have used varying 
language that has led to some confusion."[22] Some of those prior cases held that an 

employee must show an employer denied a request for FMLA benefits in order for there to 
be potential liability.[23] 
 



The court took Ziccarelli's case as the opportunity to explain that the plain text of the FMLA 
makes clear that a violation does not require actual denial of FMLA benefits.[24] 
 
Channeling its inner linguist and train conductor — though without the benefit of a helpful 

rhyming scheme — the court stated: 

[T]he use of the disjunctive "or" in § 2615(a)(1) signals that interference or restraint 
without denial is sufficient to violate the statute, and that requiring denial would turn 
"interfere with, restrain, or" into surplusage.[25] 

 
The court also pointed out that the U.S. Department of Labor regulations implementing the 
FMLA also support this interpretation of the conjunction "or," explaining: "Interfering with 
the exercise of an employee's rights would include, for example, not only refusing to 
authorize FMLA leave, but discouraging an employee from using such leave."[26][27] 
 
Ziccarelli had more than one month of FMLA leave available when he inquired about taking 
more FMLA leave. That's when he says he was interfered with by being told, "[D]on't take 

any more FMLA. If you do so, you will be disciplined."[28] 
 
Ultimately, the court made it abundantly clear that threatening to discipline an employee for 
seeking to use FMLA leave to which he is entitled clearly qualifies as interference with FMLA 
rights, whether or not the employee is ever actually denied a leave of absence.[29] 
 

Interestingly, the court also shared other examples of what could be considered prohibited 
interference with taking FMLA leave, including: the refusal to grant or accept proper 
requests for FMLA leave; an overly burdensome FMLA approval processes and procedures 
that check or hamper access to FMLA leave; and, as in this case, informing an employee 
with FMLA leave available that missing additional time will have consequences.[30] 
 
The Seventh Circuit reversed the trial court's grant of summary judgment on this issue, 
holding that actual denial of a leave request is not required for a cognizable interference 
claim under the FMLA.[31] The case was remanded to the trial court for a jury to decide 
whether Ziccarelli's FMLA rights were interfered with.[32] 
 
Application and Significance 
 
In addition to being a fond reminder of the continuing significance of conjunctions in 

statutory legal analysis, this case also serves as a reminder that employers must 
communicate cautiously, clearly and, whenever possible, in writing with employees about 
their requests for FMLA leave. 
 
This decision is significant in a number of ways. First, in reinterpreting the FMLA, the 
Seventh Circuit has provided a pathway for prospective plaintiffs to pursue interference 
claims by alleging little more than being discouraged from taking leave. 
 
Second, the critical facts of this case, described by the court as "hotly disputed," did not 
appear to be well-documented. 
 
Both Ziccarelli and his employer were well versed in the application of FMLA rules, and 
would have been well served to specifically document conversations about availability and 

use of leave. What we think are clear conversations are almost never reported the same 
way several years later by disgruntled employees. 
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Employers should consider clearly documenting FMLA exchanges with employees, 
contemporaneous with any employee discussion or query regarding FMLA, which may serve 
to staunch the flow of cognizable FMLA interference claims in the future. 
 
In addition, employers might consider reviewing their FMLA policies and implementing 
training for supervisors, managers and human resources professionals on FMLA 
interference, and the newly clarified behavior that might constitute FMLA interference. 
 
Employers should also consider implementing policies directing that employee queries 
regarding FMLA be directed only to those within an organization who have received training 

on FMLA interference, such as properly trained human resources professionals. 
 
Training and appropriate discussions pertaining to these topics is critical because there is 
the potential that individuals within an organization may be held individually liable for 
violations under the FMLA, in addition to traditional enterprise employer liability. 
 
Many of us have forgotten the importance of conjunctions and have lived in a world where 
we understood that denial of FMLA meant actually denying an employee protected leave, 
but this case informs us of the myriad ways in which interference or restraint may violate 
the FMLA. Conjunctions will get you pretty far, indeed. 
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