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Welcome

Agriculture is in a state of innovation. 
Throughout our region, innovative food and 
agricultural businesses are developing new 
and creative technologies and business 
solutions to meet the ever-changing needs 
and expectations of this sector and to further 
enhance efficiencies. 

In Indiana, we are proud to support AgriNovus, 
a catalyst for innovation and collaboration 
in the food and agriculture industry. We 
firmly believe that the work of AgriNovus will 

translate to serve the needs of our agribusiness stakeholders 
throughout the Midwest. We are proud to support this effort to 
enhance the food and agricultural industry, and, as a result, are 
pleased to offer this guide to provide a legal perspective to some 
of the questions and issues raised by many agriculture innovators 
identified by AgriNovus.

In this guide, you will find information on how to structure 
emerging food and agricultural businesses, and how to address 
future funding of such initiatives. You will also find discussions 
addressing “big data” uses and privacy issues that have emerged 
as precision agriculture and other smart technological tools have 
developed.  We also have information on how innovators can 
protect their valuable intellectual property assets. Finally, as an 
innovative business thrives, more highly skilled employees are 
needed. We have included information on how to attract and 
retain top food and agricultural talent in a global marketplace.

Should you have any questions about the topics included in this 
guide, or any other questions about opportunities for innovation in 
the agricultural industry, please contact me or any member of Ice 
Miller’s Food and Agribusiness Group.

Warm regards,

Melissa Proffitt
Chair, Ice Miller Food and Agribusiness Group  
and Office Managing Partner
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A SOLID FOUNDATION:  
THE IMPORTANCE OF BUSINESS 
STRUCTURE FOR AGRIBUSINESS 
INNOVATOR ENTREPRENEURS
by Tony Aaron, Partner, Ice Miller LLP

Benjamin Franklin famously said, “There are only two certainties in life 
– death and taxes.”  For agribusiness entrepreneurs, choosing the most 
appropriate business structure may reduce the latter of life’s certainties.  
The business structure not only affects the amount of taxes paid, but 
also establishes the level of personal liability, establishes recordkeeping 
requirements, and delineates the investors’ role.

Personal Liability and Taxes

Just as there are two certainties in life, there are two predominant 
considerations when choosing a business structure:  personal liability and 
taxes.  Historically, a business owner could minimize one, but not the other.  
A sole proprietorship or a partnership minimized taxes because the income 
“pass-through” the entity to the owner or partners, leading to income being 
taxed only once.  However, the owner or partners faced unlimited personal 
liability for the entity’s obligations.  Forming a corporation eliminated 
personal liability because a corporation exists as a separate legal entity and 
is responsible for its own obligations.  Except in a few rare instances, only 
a shareholder’s investment is at risk.  While a corporation provides limited 
liability, it also results in double taxation.  The corporation pays taxes on its 
income and shareholders pay taxes on dividends paid by the corporation.

Eliminate Double Taxation through an S-Corporation

Entrepreneurs forming a corporation can elect to be taxed as an 
S-Corporation.  While S-Corporations eliminate double taxation, they may 
have no more than 100 shareholders and may issue only one class of 
stock.  In addition to the limited number of shareholders, shareholders must 
generally be individuals, who are U.S. citizens or green card holders.  This 
limitation can later create problems if a company seeks outside institutional 
investors.  

Flexibility with Limited Liability

Beginning about twenty years ago, states authorized creation of limited 
liability companies (LLCs).  Today, LLCs provide agribusinesses with limited 
personal liability and the ability to elect “pass-through” or corporate tax 
treatment.  LLCs also provide entrepreneurs the opportunity to create a 
flexible business structure that meets their needs, without the restrictions 
associated with S-Corporations.
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Common Business Structures for Agribusiness Innovators

The following chart provides a snapshot of some of the common business structures and 
their key characteristics.

No One Size Fits All

Today, if a business will not be operated as a sole proprietorship, it will likely be 
organized as an LLC.  However, there is no “one size fits all” solution and despite their 
flexibility and popularity, LLCs are not always the best fit for an entrepreneur’s needs 
or tax situation.  For example, LLCs cannot deduct fringe benefits and the members 
are subject to higher FICA and Medicare taxes.  The members must also pay taxes 
on the LLC’s income regardless of whether cash is actually distributed to them.  Other 
issues that entrepreneurs should consider include industry norms and expectations, 
regulatory considerations applicable to the specific agricultural business, as well as 
the management and equity structure, ease of equity transferability, desired transfer 
restrictions, means for dispute resolution and cost of dissolution.  The ultimate selection 
of a business structure depends on the business owner’s plans and expectations.
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Sole  
Proprietor

Partnership Corporation S-Corp LLC

Formation No filing required No filing required State filing 
required

State filing 
required

State filing 
required

Limited Personal 
Liability

No No Yes Yes Yes

Transferability No No Yes Yes Yes

Duration Until withdrawn or 
death of owner

Unlimited Unlimited Unlimited Unlimited

Pass-through 
taxation

Yes Yes No Yes Yes, upon election

Ability to raise 
capital

Not as separate 
entity

Yes Yes Yes, but 
shareholder limits

Yes

Limitations on # 
of owners

Yes No No Yes No

Management At the discretion 
of the owner

Equal power 
among partners

Directors elected 
by shareholders

Directors elected 
by shareholders

Determined 
by Operating 
Agreement



The Impact of Business 
Structure on Funding

The final, but important consideration when 
choosing a business structure, particularly 
for innovation companies, is funding.  Start-
up businesses usually raise funds through 
a combination of debt and equity.  Debt, 
especially in start-up businesses, will likely 
require granting security to the lender and 
the members personally guaranteeing the 
debt if it is not obtained from family or friends.  Debt also must 
be repaid, which can reduce cash available for investment in the 
business or require additional funding.  

Alternatively, the business may sell equity to investors.  Typically, 
in a start-up business, there are no mandatory payments 
associated with equity, but the founding entrepreneurs reduce 
their share of business’s future profits and their decision making 
authority.  At the same time, outside investors may bring 
experience and specific expertise to the founding entrepreneurs.  

At the end of the day, the decision as to the type of entity and 
funding structures can be complex.  It is important for agriculture 
entrepreneurs to consider the pros and cons in light of their 
specific business and growth plans.  However, they do not need 
to analyze these considerations alone – experienced counsel can 
help guide them through the process to provide a solid foundation 
for innovation and growth.

Tony Aaron is a partner in Ice Miller’s Business Group, 
concentrating his practice in the areas of business law, aviation 
and antitrust matters. Tony is also a member of the Firm’s Food 
and Agribusiness Group. Tony can be reached at 317-236-2484 or 
at anthony.aaron@icemiller.com.
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Protect Market Share and Avoid Pitfalls  
through Comparative Advertising
by Holiday Banta, Partner, and Thomas Walsh, Partner, Ice Miller LLP

Can you legally say that your agribusiness product is “better” than the 
competition?  What if you have a study comparing the growth rates of your 
treated seeds versus the competition’s treated seeds?  Can you publish 
the study in an advertisement?  If so, do you need to include any facts or 
disclaimers in the advertisement?

The business of agriculture is in a state of innovation.  Producers need to 
protect their market share from encroachment by competitors. Consumers 
are increasingly placing value on the source and quality of their food. 
Producers who use practices or contribute to value-added products that 
speak to the values of consumers may have a competitive advantage 
in telling their story.  However, producers should exercise caution when 
comparative statements are involved. 

Apart from protecting the farm’s intellectual property, agribusiness today 
is highly competitive and demands highly competitive marketing plans.  In 
fields such as plant genetics, seed treatments, and food products, to name 
just a few, communicating a competitive advantage can mean the difference 
between a successful year and a financial failure.  Such comparative 
advertising can be very effective to draw market share away from the 
competition, but it is risky to undertake if you do not have good advice 
concerning where the legal line is drawn on its use.

How to Avoid Pitfalls in Comparative Language

The variations on comparative advertising are many, but trouble can 
usually be avoided by considering the following elements each time an 
advertisement is developed:
• Is the statement factual (objective)?  If so, ensuring that the facts are 

presented in a straightforward way will usually avoid problems.  A 
producer must avoid deceiving or misleading the public about a fact 
that the public is likely to use as the basis for deciding whether or not to 
purchase a product.

• If the statement is not factual (subjective), then it is usually not a 
problem so long as the majority of people viewing the statement 
understand it to be exaggeration or boasting and would not rely on the 
statement to make a purchasing decision.  

• Examples of such subjective opinions include “better seed than the 
competition” and “our milk is the best.”  Care must be taken to keep the 
statement general.  If it is capable of being proven false, it may be a 
problem.
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Placing these recommendations in context, in order to 
prove the elements of a false advertising claim under 
federal law (the Lanham Act § 43(a)), a competitor must 
show that:  
1. Your agribusiness either made a false statement 

of fact in a commercial advertisement placed in 
interstate commerce about its own or another’s 
product or service or that the offending party made 
a representation or omission in a commercial 
advertisement placed in interstate commerce about 
its own or another’s product or service that is likely 
to deceive the viewer; 

2. the statement actually deceived or had the tendency 
to deceive a substantial (usually defined to mean 
more than 20 percent) segment of the viewing 
audience; 

3. the deception is likely to influence consumers’ 
purchasing decisions; 

4. and the competitor has been or is likely to be injured as a result of the 
false statement.  Such injury can be a loss of sales, but it may also be a 
decrease in the goodwill enjoyed by the competitor’s trademarks.

General Guidelines for Agribusiness Advertising

• Advertising that contains true statements that are not misleading or 
deceptive is fair and permissible to publish.  

• Advertising that contains false statements is not allowed.  
• Advertising that contains statements that are not capable of being proven 

either true or false (matters of opinion) but that tend to mislead or deceive 
at least 20 percent of the consumers who view the statements, which 
consumers then use that information to make a decision whether or not to 
purchase the good or service, is not allowed.  

• Advertising that contains statements that are not capable of being proven 
either true or false and that no one would rely on to make a purchasing 
decision is fair and permissible to publish. 

Consumers must not be deceived by the planned advertising campaign.  
Agribusiness advertising campaigns should always be checked for compliance 
with this mandate, whether the message to the consumer is stated or implied. 
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Innovative Ideas:  
Protecting the Valuable Intellectual Property 
Assets of Agribusiness Innovators
by Holiday Banta, Partner, and Thomas Walsh, Partner, Ice Miller LLP

Feeding a growing world using finite resources: that is the challenge 
of modern agribusiness. The need to increase yields and decrease 
resource consumption demands innovation. One modern innovation 
is the use of agricultural practices that are data driven. For example, 
producers are investing in precision planting and data gathering tools that 
collect everything from weather and agronomy data, to feed and water 
consumption metrics for livestock.  In a recent survey by the American Farm 
Bureau Federation, producers estimate that data driven agriculture has 
reduced input costs by an average of 15 percent while boosting crop yields 
by 13 percent.   Amidst this foray into the numbers game, it is important 
to understand the intellectual property aspects involved in protecting such 
agricultural innovations.

The American producer generates data every time he or she operates a 
combine, operates a sprayer, or delivers seed to the grain elevator.

However, not all producers are aware of the amount of data they generate 
or the full extent of the value of that data. It is the value of that data 
that intellectual property (IP) laws can help protect and even monetize. 
Copyright and trade secret are two particularly useful types of IP used to 
protect such rights.

Copyright Protection for Agricultural and Farm 
Business Owners

A copyright, the term originally referring to a “right to copy” the works of an 
author, protects the preserved, original expression of an idea. In the context 
of data, this means that copyright potentially protects the selection and 
arrangement of data fixed in a tangible form (for example, magnetic media, 
handwritten notes, etc.), although the underlying facts themselves are not 
protected by copyright. Copyright law provides a bundle of exclusive rights 
to the owner of a copyright. These include the exclusive right to control 
copying, create adaptations or derivative works, and distribute copies. 
Anyone who violates any of these exclusive rights of the copyright owner is 
an infringer.

For a producer or agricultural business owner, valuable data is created 
every day from information that is collected, compiled, and categorized 
on the farm or in a laboratory or manufacturing facility. For example, the 
following may all be copyrightable:

1. An operator manual created by a farmer to teach employees how to 
operate a combine to maximize fuel efficiency;

2. A collection of soil agronomy readings, fertilizer usage, yield data, water 
usage, and temperature readings compiled in a database and accessed 
through an original screen interface; and

3. Photographs or videos of livestock handling procedures.
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If the producer, agricultural business or their employees 
creates the writing, photo, video, or software, the producer 
or business owns the copyright. If the producer or business 
hires an independent contractor to develop the manual, 
take the photo, or write the software, then assignment 
documents must be in place to ensure that the agricultural 
business will own the copyright. It is important to remember 
that merely paying someone to perform these tasks does not 
automatically result in ownership of the copyrighted work.

Protecting Data through Trade Secrets

Trade secret protection also is available to data. A trade 
secret can be any information, method, process, device, 
formula, software, etc., that is valuable to its owner because it is not known or 
accessible to others. In order to be a protectable trade secret, the owner must take 
reasonable measures to keep the information secret.

What Constitutes an Agribusiness Trade Secret?

Trade secrets on the farm or in the agricultural business may be formulas for fertilizer, 
planting patterns, spraying devices and methods of using them, breeding processes, and 
any other specialized information or knowledge that is valuable to its owner as a secret. 
Technical and business information can be a trade secret if it is kept a secret. Even 
information about systems and procedures that were tried but later abandoned because 
they were failures can constitute a trade secret.

Trade secrets do not have to be written down, they do not have to be original, and 
they do not require registration in order to enforce them. However, trade secrets have 
to be kept secret. Once secrecy is destroyed, there is nothing left to protect. Relying 
on trade secret protection for important aspects of a farm’s operation or an innovative 
agribusiness requires a careful program of written agreements with employees, officers, 
contractors, and visitors who may be exposed to the secret. Employees and contractors 
might take both confidential and trade secret information with them simply because they 
were party to its creation or used such information in course of their employment. The 
producer or ag innovator, as the owner of the trade secret, needs to recognize his or her 
rights and responsibilities in such cases. Written policies should be in place to protect 
them, including appropriate non-disclosure and confidentiality agreements. Fortunately, 
federal laws criminalize certain thefts of trade secrets. Most states also have adopted the 
Uniform Trade Secrets Act to provide further remedies in the event of a misappropriation 
of trade secrets.

Holiday Banta is a Partner in the Litigation and Intellectual Property Group. She is a 
registered patent attorney and concentrates her practice in the areas of intellectual 
property litigation, dispute negotiations, U.S. and foreign trademark prosecution 
and intellectual property licensing. Holiday is also a member of the Firm’s Food and 
Agribusiness Group. Holiday can be reached at 317-236-5882 or holiday.banta@
icemiller.com.
 
Tom Walsh is a member of Ice Miller’s Intellectual Property Group. He assists with 
the intellectual property issues facing new companies and established businesses. 
His experience includes patent prosecution in a variety of technology areas, licensing, 
intellectual property strategies, technology transactions, trademarks, and franchising. 
Tom is also a member of the Firm’s Food and Agribusiness Group. Tom can be reached 
at 317-236-5946 or thomas.walsh@icemiller.com.
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Precision Agriculture:  
Guiding Principles to Help Agribusiness 
Innovators Protect Data Privacy While 
Developing Breakthrough Farm  
Management Tools
by Nick Merker, Partner and Leader of the Data Security and Privacy 
Practice Group, Ice Miller LLP

Is your company committed to 
privacy? Precision agriculture 
and cloud-based, smart 
technology tools are being 
adopted at a rapid pace on 
farms and thereby generating 
more and more producer 
data. Agribusiness innovators 
have new guidance from a 
consortium of industry leaders 
when it comes to protecting 
the privacy of producer 
data. Recently, the National 
Farmers Union, John Deere, 
DuPont Pioneer, Beck’s 
Hybrids, the American Farm Bureau Federation, and other critical players in 
the agricultural industry established the Privacy and Security Principles for 
Farm Data (the Principles). 

The Principles aim to establish guidelines for Agriculture Technology 
Providers (each, an ATP) to use when building their own company 
principles, policies and practices related to the collection, use, and retention 
of producer data. The Principles are keenly crafted to mirror accepted and 
tested guidelines from across the privacy sector. For example, the Principles 
mandate concepts of 

• choice, 
• notice, 
• transparency, 
• security, and 
• consent.

All of these concepts are found in the OECD Privacy Framework and the 
Generally Accepted Privacy Principles.
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How to Implement the Principles in  
Your Agribusiness

Although the Principles are a step in the right direction for the 
agricultural industry, it is up to producers and ATPs to build 
these concepts into their contracts and company policies 
and procedures. That is, the Principles are guidelines, not 
requirements, and the agricultural industry will need to implement 
them in order to benefit from this great effort.

Implementing the Principles requires a top-down executive 
commitment to the organization which builds a culture of privacy 
and data security. It is not enough to agree on the Principles 
publicly only to discard the same in day-to-day practice. To truly 
be committed to the Principles, a company may want to consider 
establishing an over-arching information privacy and security 
program with consideration towards commonly used tools for 
implementation of the same, like Privacy by Design, a Privacy 
Impact Assessment process, Incident Management, a Risk 
Assessment Procedure, and the like.

Who Owns the Data?

In addition, a critical issue for producers is the concept of data 
ownership, and this is clearly reflected in the Principles’ concept 
of Data Ownership. Nevertheless, even if an ATP agrees that 
producers own this information (and implements contracts 
that say the same), producers should be careful to understand 
the license rights granted to ATPs when handing over such 
information. Even though a producer might own information that 
they give to an ATP, the license granted to the ATP may look, act, 
and feel like ownership.

We have seen this issue in other industries. For example, in the 
social media context, Instagram dealt with user backlash in 2012 
when the photo-sharing service updated its Terms of Use which 
required users to agree that a business could pay Instagram 
to display the user’s name, likeness, and photos in connection 
with paid or sponsored content or promotions, without any 
compensation to the user. Although Instagram backed off from 
this position a few days after announcing it, the license granted 
by users to Instagram upon uploading a photo today still very 
much feels like ownership even though Instagram disclaims any 
ownership rights: 

Instagram does not claim ownership of any Content that you 
post on or through the Service. Instead, you hereby grant 
to Instagram a non-exclusive, fully paid and royalty-free, 
transferable, sub-licensable, worldwide license to use the 
Content that you post on or through the Service, subject to the 
Service’s Privacy Policy . . . .

“Implementing the 
Principles requires a 
top-down executive 
commitment to the 
organization which builds 
a culture of privacy and 
data security. ”
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This example from a photo-sharing service is directly on point to the 
implementation of the Principles’ concept of ownership because mere 
ownership may not tell the whole story. Producers may want to review license 
grants set forth in contracts and policies from ATPs before sharing information 
to make sure the license is limited solely to the use cases that the producer 
agrees upon. Similarly, ATPs should review their contracts and policies to 
make sure that the spirit of the Principles’ ownership concept is upheld and 
provides proper Notice and Choice to producers regarding license rights in 
shared information. Instagram arguably lost some consumer goodwill due to 
this backlash, and an ATP could quickly lose producer goodwill if caught in a 
similar issue. 

Alternatively, ATPs who wish to obtain licenses that permit them to aggregate 
and use producer data should draft and implement policies that clearly define 
the scope of the desired usage and ensure producers understand and agree 
with the scope of usage.  ATP policies and agreements should strive to ensure 
that the interests of both ATPs and producers are aligned and producers 
adequately understand and are in agreement with the licensed use of the 
producers data.  Proper alignment of the interests of both ATPs and producers 
should result in tangible benefits to both parties and mitigate the risk of 
misunderstandings and disagreements over future data usage. 

Offering Data Privacy as a Competitive Edge

Additionally, with data privacy being a key issue for producers, ATPs may 
want to consider using strong information privacy and security practices as a 
competitive edge against other ATPs who are less committed. For example, the 
startup social network ello is garnering excitement from its user community by 
promising an ad-free experience when all of its competitors make the bulk of 
their money through advertising revenue. ATPs can take a similar approach and 
highlight their commitment to the Principles as a marketing tool. If a producer is 
given the choice between an ATP with contract terms and policies that clearly 
match the Principles versus an ATP that has not considered these issues, the 
producer may be inclined to choose the privacy-focused ATP. 

Information privacy and security are clearly important considerations to 
producers and ATPs. The agriculture industry has taken a great leap in 
demonstrating a commitment to quality practices in this area by establishing the 
Principles, and it is up to this industry as a whole to implement what has been 
agreed upon.

In 2014, the Fortune 1000 will spend roughly $2.4 billion on managing privacy, 
with an average of $76 per employee, or $204 per $1 million in revenue. If your 
organization has not taken a deep look into how the Principles will impact your 
business, consider reaching out to counsel and/or privacy professionals for 
assistance in getting started. If your organization has an established privacy 
program, you may also want to audit your program against the Principles to 
make sure it is up to date with what your customers expect.

Nick Merker is a Partner in Ice Miller’s Litigation and Intellectual Property Group 
where he leads Ice Miller’s data security and privacy practice. He advises 
clients on complex privacy and data security issues arising from emerging 
technologies, including, most notably, Internet-based applications. Nick is also 
a member of the Firm’s Food and Agribusiness Group. Nick can be reached at 
312-726-2504 or nicholas.merker@icemiller.com.
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Innovative Talent:   
Attracting and Retaining Top  
Agribusiness Talent
by Jenifer M. Brown, Partner, Immigration Practice Chair, Ice Miller LLP

The U.S. economy, including agribusiness, is heavily reliant upon and 
enriched by talent found outside the United States.  It is imperative for 
agricultural innovators to take an active role in understanding, meeting 
and managing prospective employee expectations with respect to 
U.S. immigration benefits.  Outlined below is a summary of the current 
landscape, including short and long term paths to lawful immigration status 
in the U.S., as well as emerging opportunities to employ highly-skilled talent 
under the U.S. immigration system.

Current U.S. Immigration Options

Sponsorship of foreign talent typically begins with petitioning U.S. 
Citizenship and Immigration Services for a “non-immigrant” or temporary 
visa category.  If the employment is successful, the foreign national 
is then sponsored for permanent residence or “green card” status.  
Once permanent residence is held for five (5) years (when based on 
employment), the foreign national is permitted to seek U.S. citizenship.  
Provided below is a brief overview of the most common non-immigrant and 
permanent resident categories.

Non-Immigrant or Temporary Visa Solutions

B-1 (Visitors for Business):  This visa status does not permit employment of 
any kind in the United States.  Visitors for business are admitted to perform 
a business function in international trade for a foreign employer.  Because 
permissible activities are so limited, entering as a visitor and then attempting 
to “change status” to a student or employment category can be risky.  This 
visa is applied for and obtained directly from a United States Consulate in 
the country in which the foreign national resides.  The period of admission 
depends upon the purpose of the entry into the U.S. but may be up to six 
(6) months.  The United States also has a “visa waiver” program with about 
30 countries (including, but not limited to, Australia, most of western Europe 
and Japan) allowing citizens of these countries to travel to the United States 
for up to ninety (90) days without obtaining a visa.  The visa waiver may 
be used to bring business visitors to the United States, as long as they are 
performing services on behalf of a foreign employer and do not receive 
compensation from a United States employer.  Caution is advised, however, 
because an extension of stay or change or adjustment to another visa 
category is not possible if the visa waiver is utilized.  Whether entering on a 
formal B-1 visa or through the visa waiver program, no hands-on, productive 
employment is permitted.
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F-1 (Foreign Students):  Foreign 
students are present in the United 
States on a temporary basis and 
are limited to activities approved 
by their sponsoring college or 
university.  During academic study, 
foreign students may be permitted 
to work off-campus pursuant to 
Curricular Practical Training (CPT) 
if approved by their school’s foreign 
student advisor.  This permission must be relevant to their field 
of study and may be full or part time depending on the academic 
program and other factors.  Upon graduation, foreign students 
can apply for one year of Optional Practical Training (OPT) with 
USCIS.  This employment authorization also must be relevant 
to their field of study and will expire as reflected on the student’s 
Employment Authorization Card.  Students with degrees in certain 
STEM fields (science, technology, engineering or math) who 
are working on OPT may seek a 17 month extension of OPT if 
they are employed by a company enrolled in the federal E-Verify 
program.

J-1 (Interns and Trainees):  The J-1 visa category is very broad 
and may include students, teachers, research scholars and 
physicians but also includes interns and trainees.  To qualify as a 
J-1 intern, the foreign national must be currently enrolled in a post-
secondary institution or has graduated no more than 12 months 
prior to the proposed start date of the internship.  To qualify as 
a J-1 trainee, the foreign national must either hold a degree and 
at least one year of relevant work experience outside the U.S. or 
five years of relevant work experience.  Interns and trainees must 
be fluent in English and carry sufficient medical insurance.  The 
period of stay in the U.S. is limited to 12 to 18 months.  Productive 
employment is not permitted, and instead activity must consist of 
traditional training opportunities.  Additionally, the J-1 category is 
intended to provide foreign nationals with training in the U.S. for 
the express purpose of utilizing the training outside the U.S. at 
the conclusion of the training program.  Some J-1 approvals also 
include a home residency requirement wherein the J-1 visa holder 
must return to their home country for two (2) years before seeking 
new immigration benefits in the U.S.  Waivers of the two year 
home rule may be available.
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H-1B (Professional Employees working in a “Specialty Occupation”):  A 
foreign national who is seeking admission to be employed in an occupation 
which requires highly specialized knowledge and a bachelor’s degree in a 
particular discipline or its equivalent may be eligible for the H-1B visa.  It 
is used extensively by U.S. employers to employ foreign nationals who 
have attended a U.S. (or foreign) university and who seek professional 
employment in the U.S. following graduation.  A foreign national may be 
present in the United States in H-1B visa status for up to six (6) years.  
The H-1B visa category is the most common, employment-sponsored visa 
category and, as such, is highly regulated and subject to an annual limit 
which is currently exhausted approximately six (6) months prior to the start 
of the fiscal year.  As such, advanced planning is imperative.

L-1A/L-1B (Intra-Company Managers/ Executives and Employees with 
“Specialized Knowledge”):  This visa category is available to foreign 
nationals who have been continuously employed for at least one (1) year 
in a qualifying capacity by a company outside the United States, and who 
seek to enter the United States temporarily in order to continue rendering 
services to the same employer, or an affiliate, subsidiary, or parent of the 
overseas employer.  The foreign national’s employment, both prior to and 
following transfer to the U.S., must be in a capacity that is managerial or 
executive, or in a capacity which requires specialized knowledge.  This visa 
may be granted for up to seven (7) years in the case of executives and 
managers (“L-1A” visa), and for up to five (5) years for foreign nationals who 
qualify with specialized knowledge (“L-1B” visa).

TN (Designated Canadian and Mexican Professionals):  The North 
American Free Trade Agreement (“NAFTA”) provides a unique visa category 
for certain Canadian and Mexican professionals.  Although limited to 
Canadian and Mexican nationals, TN status under NAFTA is similar to H-1B 
status in requiring professional level activities.  However, TN status is not 
subject to the quota limitation for H-1B visas, nor are individuals subject to 
a maximum 6 year limit on admissibility in this status.  It is available only 
to certain designated occupations such as systems analysts, engineers, 
management consultants, research assistants and scientists, including 
agriculturists, animal breeders, animal scientists, biochemists, chemists, 
dairy scientists, geneticists, horticulturists, pharmacologists, plant breeders, 
plant pathologists, poultry scientists and soil scientists.

H-1B1 (Chile and Singapore) and E-3 (Australia):  Similar to TN, there are 
additional visa categories available based on some of the country’s other 
free trade agreements.  These categories are similar to TN and H-1B as 
they are limited to professionals.  There also are quotas in place but those 
numerical limitations are rarely reached.  Periods of approval are limited 
to one (1) year for H-1B1 and for two (2) years for E-3 with no maximum 
period of stay for either category.

E-1/E-2 (Treaty Traders and Treaty Investors):  Any foreign national 
may apply for this visa if there is a Treaty of Friendship, Commerce, and 
Navigation or a Bilateral Investment Treaty in effect between the United 
States and the foreign national’s home country.  Qualifying treaties do not 
exist with Brazil, Russia, India or mainland China.  To qualify, the foreign 
national must enter the United States either (i) to carry on substantial trade, 
primarily between the United States and his/her own country (E 1 visa); or 
(ii) to develop and direct the operation of an enterprise in which the foreign 
national or foreign based enterprise has made a substantial investment (E-2 
visa).  E visa holders are granted a five year visa but are only admitted to 
the U.S. for stays of up to two years upon each entry into the U.S.
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O-1 (Aliens of Extraordinary ability 
in the sciences, arts, education, 
business or athletics): The applicant 
must demonstrate “sustained or 
international acclaim” in sciences, 
arts, education, business or athletics 
in the foreign national’s field of 
expertise.  This visa category is for 
the “small percentage of individuals 
who have risen to the very top of field 
of endeavor” as demonstrated by a 
one-time achievement such as a major 
internationally recognized award (e.g., 
Nobel Prize), or documentation of a 
minimum of three (3) of the following: 
receipt of nationally or internationally 
recognized awards; membership in an 
organization that requires outstanding 
achievement; published material about 
person in professional or major trade 
publications; judgment of the work of 

others; original scientific or scholarly work of major significance in the field; 
authorship of scholarly work; employment in a critical or essential capacity at 
an organization with distinguished reputation; or commands a high salary in 
relation to others in the field.

Permanent Residence or Green Card Sponsorship

Permanent resident status, commonly referred to as “green card,” is usually 
obtained either by having a close family relationship to a United States citizen 
or through a permanent job offer in the United States.  The employment-
based permanent visas are divided into five (5) categories, based primarily 
on the education and skill required for the offered position. Due to numerical 
quotas, the waiting period in certain categories may be many years 
dependent upon the assigned preference classification and the applicant’s 
country of birth.  In most cases, however, the foreign national is present in 
the United States in a temporary visa status while awaiting permanent status.  
The five (5) employment-based categories are as follows:

Priority Workers.  This category includes persons of “extraordinary ability” 
in the sciences, arts, education, business or athletics (similar to the O-1 non-
immigrant visa category); outstanding professors and researchers; certain 
multi-national executives and managers who have been employed abroad for 
at least one (1) year by the same employer (similar to the L-1A non-immigrant 
visa category).  The burdensome requirement of labor market testing is not 
required for immigrants in this category.

Professionals Holding Advanced Degrees and Foreign Nationals of 
“Exceptional Ability.”  These are members of the professions holding 
advanced degrees, i.e. a degree which requires at least one (1) year of 
graduate study following completion of a four (4) year undergraduate degree.  
The category also includes foreign nationals with “exceptional ability” in the 
sciences, arts, or business, if their presence will substantially benefit the United 
States prospectively.
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For most foreign nationals 
in this category, the United 
States employer must obtain 
“labor certification” from the 
Department of Labor as a 
prerequisite to obtaining 
approval of an immigrant 
visa petition.  This process 
requires advertisement of the 
position and certification that 
no qualified United States 
workers could be found.

Skilled Workers, 
Professionals Holding 
Basic Degrees, and “Other 
Workers.” “Professionals” 
must have baccalaureate 
degrees, while “Skilled 
Workers” must have two 

(2) years of training or experience for the position offered.  The “Unskilled 
Worker” category is a catch-all provision for individuals who fail to qualify in 
a higher category.  As noted, a substantial delay for visas in the “Unskilled 
Worker” category may be expected.  Labor certification is required in this 
category which consists of a rigorous labor market test to prove there are no 
U.S. workers qualified and available for the offered position.
   
Special Immigrants.  This category includes ministers and religious 
workers, and certain other special groups.
 
Investors.  Individuals who make a capital investment of at least One 
Million Dollars ($1,000,000) and who employ ten (10) or more United States 
workers may qualify for a limited number of “Investor Visas.”  Investment 
of Five Hundred Thousand Dollars ($500,000) will suffice for investors in 
certain targeted areas of unemployment.

Emerging Opportunities in U.S. Immigration

On November 20, 2014, President Obama announced executive action on 
immigration largely covering the controversial area of illegal immigration 
which could provide substantial relief to the overburdened and unworkable 
H-2A and H-2B visa programs for agricultural and other seasonal labor.  
Relief for the estimated five million undocumented immigrants was expected 
but the President’s actions also include a surprising number of policy 
improvements to employment-sponsored immigration.  With the exception 
of the deferred action programs discussed below, however, most of these 
changes come without a specific timeline for implementation.  It remains 
to be seen whether the President’s actions will withstand legal scrutiny but 
regardless, the concepts below are worth consideration.

Deferred Action for Childhood Arrivals (DACA) is an expansion of a 
program introduced in 2012 granting temporary relief from deportation 
through the use of prosecutorial discretion and employment permission to 
individuals who were brought to the US as children.
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Deferred Action for Parental Accountability (DAPA) is a new program 
that provides deferred action and employment permission for three years 
to parents of US citizens or permanent residents (green card holders) who 
have been present in the US since January 1, 2010, as of the date of the 
President’s announcement (November 20th), and at the time of the DAPA 
request.  Similar to DACA, the parental program is only available to those 
not currently in lawful status and who have not been convicted of certain 
crimes.  The President’s executive action also calls for improvements to 
the provisional waiver process whereby relatives of U.S. citizens and 
permanent residents can establish their deportation would result in extreme 
hardship to their relative(s).

Other business immigration changes include:

• providing work permission for H-4 spouses of highly skilled H-1B 
workers 

• bringing greater consistency in adjudication of petitions for L-1B 
specialized knowledge workers 

• modernizing the employment-based green card system by tracking 
unused immigrant visa numbers 

• streamlining the labor certification process 

• increasing worker portability for those with pending green card 
applications 

• reforming and extending period of OPT available to foreign students 
to counteract H-1B quota limitations and permit foreign entrepreneurs 
sufficient time to work in self-employed capacity 

• promoting research and development in the U.S. through expansion 
of the underutilized “national interest waiver” path to green card and the 
granting of temporary parole to certain qualifying foreign entrepreneurs, 
researchers and inventors.

For more details on Executive Action, see our previous coverage at  
icemiller.com here.

Jenifer Brown practices exclusively in the area of immigration law and chairs 
the Firm’s Immigration Practice. She represents and advises corporations, 
organizations, and colleges and universities in the filing of nonimmigrant and 
immigrant petitions with the Citizenship and Immigration Services (formerly 
INS) and the Departments of Labor and State. She is also a member of the 
Firm’s Food and Agribusiness Group.  Jenifer can be reached at  
317-236-2242 or at jenifer.brown@icemiller.com.
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constitute legal advice.  The 
reader must consult with 
legal counsel to determine 
how laws or decisions 
discussed herein apply 
to the reader’s specific 
circumstances.
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