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AGENDA
• PREPARING A SAFE WORKPLACE FROM A PRACTICAL AND LEGAL
PERSPECTIVE
• PREPARING EMPLOYEES TO RETURN
• MANAGING EMPLOYEES WHO ARE UNABLE OR UNWILLING TO RETURN

• PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE WHEN
EMPLOYEES RETURN
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PREPARING THE WORKPLACE

No “COVID-19” OSHA standard
Existing OSHA standards applied:
General Duty Clause
Personal Protective Equipment
Hazard Communication
Sanitation
Recording/Reporting
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PREPARING THE WORKPLACE

General Duty Clause: Each
employer shall furnish to each of his
employees employment and a place
of employment which are free from
recognized hazards that are causing
or are likely to cause death or
serious physical harm to his
employees. 29 U.S.C. § 654(a)(1)
Applies when no specific standard
applies
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PREPARING THE WORKPLACE
Personal Protective Equipment (1910.132-140)
Employer “shall assess the workplace to determine if hazards are
present, or are likely to be present, which necessitate the use of
personal protective equipment (PPE),” i.e., gloves, eye and face
protection, and respiratory protection when job hazards warrant
Select PPE and have employee use PPE that will protect user from
hazards identified, communication, fit, training (when, what how,
limitations, and care/maintenance/useful life/disposal), and
verification of assessment
Employer must provide/pay for required PPE (with some
exceptions) and replacement PPE (unless loss or intentional
damage)
Employee can provide own PPE, but employer is responsible for
adequacy, maintenance, and sanitation
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PREPARING THE WORKPLACE
Eye and Face Protection (1910.133)
Respiratory Protection (1910.134)
When respirators are necessary to protect workers, employers must
implement a comprehensive respiratory protection program in
accordance with the Respiratory Protection standard – selection, medical
evaluation, fit testing, cleaning/inspection, training, etc.
Face masks/surgical masks are not respirators

N95 masks are filtering facepiece respirators – if necessary PPE, then
need program
Voluntary respirator use (employer or employee provided)
Respirator itself must not create a hazard – i.e., contaminated/interfere with
work
Must give employee “Information for Employees Using Respirators When Not
Required Under the Standard” – Appendix D to 1910.134
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PREPARING THE WORKPLACE

Hazard Communication (1910.1200)
Normal rules – SDS, information and training, etc. for
chemicals in workplace
Cleaning agents – consumer products exemption if the
employer can demonstrate they are used in the same
manner (e.g., with the same frequency and duration of use)
as a normal consumer would utilize them

Difference between occasional cleaning and full-time
cleaning use
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PREPARING THE WORKPLACE
Sanitation (1910.141)
All places of employment shall be kept clean to the extent that
the nature of the work allows
All sweepings, solid or liquid wastes, refuse, and garbage shall
be removed in such a manner as to avoid creating a menace to
health and as often as necessary or appropriate to maintain the
place of employment in a sanitary condition
Washing facilities shall be maintained in a sanitary condition
Hand soap or similar cleansing agents shall be provided

Individual hand towels or sections thereof, of cloth or paper, air
blowers or clean individual sections of continuous cloth
toweling, convenient to the lavatories, shall be provided
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PREPARING THE WORKPLACE
Recording/Reporting (1904)
COVID-19 is a recordable illness, and employers are
responsible for recording cases of COVID-19, if it:

(1) is a confirmed case
(2) is work-related and
(3) meets the regular recording criteria (death, days
away from work, restricted work or transfer to another
job, medical treatment beyond first aid, loss of
consciousness, or significant injury or illness diagnosed
by a physician or other licensed health care
professional)
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PREPARING THE WORKPLACE
Recording/Reporting (cont.)
However, due to community spread issues, OSHA guidance states
OSHA will not enforce 29 CFR § 1904 to require employers (other
than health care, emergency response, and correctional institutions)
to make the work-relatedness determinations, except where:
(1) There is objective evidence that a COVID-19 case may be workrelated. This could include, for example, a number of cases developing
among workers who work closely together without an alternative
explanation; and
(2) The evidence was reasonably available to the employer. For purposes
of this memorandum, examples of reasonably available evidence include
information given to the employer by employees, as well as information
that an employer learns regarding its employees’ health and safety in
the ordinary course of managing its business and employees.
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PREPARING THE WORKPLACE
State plans, i.e. California’s Aerosol Transmissible Diseases (ATD) standard
Executive Orders (Indiana example): All businesses and employers, whether deemed to be
essential under this Executive Order, are ordered to take the following actions:
Allow as many employees as possible to work from home by implementing policies
in areas such as teleworking and video conferencing.
Actively encourage sick employees to stay home until they are free of fever (without
the use of medication) for at least 72 hours (three full days) AND symptoms have
improved for at least 72 hours AND at least seven days have passed since symptoms
first began. Do not require a healthcare provider’s note to validate the illness or
return to work of employees who are sick with acute respiratory illness;
Ensure your sick leave policies are up to date, flexible and non-punitive in order to
allow sick employees to stay home to care for themselves, children or other family
members.

Separate employees who appear to have acute respiratory illness symptoms from
other employees and send them home immediately. Restrict their access to the
business until they have recovered.
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PREPARING THE WORKPLACE
(Cont.)
Reinforce key messages to all employees (including stay home when sick,
use cough and sneeze etiquette and practice hand hygiene), and place
posters in areas where they are most likely to be seen. Provide protection
supplies such as soap and water, hand sanitizer, tissues and no-touch
disposal receptacles for use by employees.

Frequently perform enhanced environmental cleaning of commonly
touched surfaces, such as workstations, countertops, railings, door handles,
and doorknobs. Use the cleaning agents that are usually used in these areas
and follow the directions on the label. Provide disposable wipes so
commonly used surfaces can be wiped down by employees before each
use.
Be prepared to change business practices, if needed, in order to maintain
critical operations (e.g., identify alternative suppliers, prioritize customers,
or temporarily suspend some of your operations).
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PREPARING THE WORKPLACE (CONTINUED)

Create an
infectious disease
preparedness and
response plan

Control access
with designated
entrances/exits

Reconfigure
common spaces/
reconfiguration
workstations

Provide
appropriate
supplies/PPE
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PREPARING THE WORKPLACE (CONTINUED)

Install physical
barriers

Avoid co-mingling
personal items

Maintain floor
integrity

Install signage
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CLE Polling Question 1:

We are now going to start our first polling question for those
who are seeking CLE credit for today’s webinar. Please select
an answer on the question and click the submit button.
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
• March 2020 - EEOC guidance - employers can
require that employees submit to temperature
testing
• April 23, 2020 – UPDATE - “an employer may
choose to administer COVID-19 testing to
employees before they enter the workplace to
determine if they have the virus” because the
virus poses a “direct threat” to the health of
others

• Also expands employers’ options to administer
medical tests that detect the presence of the
COVID-19 virus – not just temperature checks
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
More from the EEOC guidance:
• Ensure the tests are accurate and reliable. (For example,
review guidance from the FDA, CDC or other public
health authorities regarding what may or may not be
considered safe and accurate testing)
• Consider the incidence of false-positives or falsenegatives associated with a particular test
• Remember that accurate testing only reveals if the virus
is currently present, and a negative test does not mean
an employee will not acquire the virus later
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
ADA and privacy concerns:
• All medical information about a particular employee
(including body temperature checks and employee
temperature logs) must be stored separately from the
employee’s personnel file – access must be limited

• May be stored in existing employee medical files
• Temporary staffing agencies or contractors may notify the
employer and disclose the identity of an employee with
COVID-19 if they placed that individual in an employer’s
workplace
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
ADA and privacy concerns:
• Employers may disclose infected employee names to public
health agencies if they learn an employee has been diagnosed
with COVID-19.
• Be mindful of applicable state-specific privacy laws to ensure
that the appropriate disclosures are made to employees
before testing.
• For example, in California, businesses covered by the CCPA
must provide employees a CCPA-compliant notice prior to or at
the same time as your collection of the information.
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
Wage & Hour issues:

• Consider wage and hour implications of employee testing:
time spent waiting and being tested may be compensable
time under the FLSA and/or state wage and hour laws
• E.g. February 4, 2020 - federal court of appeals held that time
spent by detention officers in pre-shift and post-shift security
screenings were compensable under the FLSA and the New
Mexico Minimum Wage Act
• E.g. February 13, 2020 - California Supreme Court held that
post-shift security checks of Apple employees were
compensable under state wage laws
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PREPARING THE WORKPLACE (CONTINUED)
Employee testing
Discrimination issues:

• Ensure that all testing is done consistently across the
board
• Make certain that testing is conducted in a nondiscriminatory manner- with respect to protected
categories such as national origin, age, etc.
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PREPARING EMPLOYEES
Communicate

• Create a Facebook page
• Emails
• Text message
notifications
• Group messaging apps
(e.g. GroupMe)

Support

Boost Morale

• Work with employees who
have child care needs
• Work with employees who
commute with public
transportation
• Respond to employee
concerns
• Company discounts on
essential items

• Revisit 2020 goals/strategic
objectives

• Review and revise bonus plans as
applicable
• Consider modified production
bonuses
• Hazard/Hero pay

• Recognize contributors
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PREPARING EMPLOYEES (CONTINUED)

Mental/Psychological Aspects
•Acknowledge the impact of COVID-19 on mental health
• Adopt new mental health resources tailored to
addressing challenges that COVID-19 poses
For example, mental health training and awareness
programs via EAP, virtual therapy, virtual wellness
sessions, financial wellness, etc.
•Inform employee of all available resources
icemiller.com
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PREPARING EMPLOYEES (CONTINUED)
Mental/Psychological Aspects

•Create intentional opportunities for one-on-one
check-ins with employees to empower them to speak
up
•Reduce everyday anxiety by asking employees about
their home life, loved ones, pets etc.
•Create an optional virtual meeting for your
employees with no order of business but to share
feelings or concerns

•Be transparent and human
icemiller.com
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PREPARING EMPLOYEES (CONTINUED)
Appoint key personnel or create a COVID-19
response team to ensure that all employees
know who to address their COVID-19 questions,
comments and concerns to.
Charge the person or team with the
responsibility of giving employees clear and
detailed instructions on procedures for reports,
complaints or inquiries.

Record training videos prior to return, which
outlines new changes and safety procedures to
take place.
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PREPARING EMPLOYEES (CONTINUED)

Mail
distribution/
collection
policies

Parking lot
etiquette

Visitor
policies

Disclosures
regarding health
of employee or
household
members

Food service
policies (if
on-site)

Elevator
policies

Provide new or
modified policies in

Time off
policies

Clockin/clockout
procedure

Health
selfchecks

advance of return

Travel
policies

Temperature
taking

Social
distancing
policies
PPE use

Shared
equipment
use

Positive/
Presumed
Case
Policies
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PREPARING EMPLOYEES (CONTINUED)
Adjusting Schedules
Staggered work: employees report to work at different
times or on alternating days so as to limit the number of
employees arriving, leaving or working on premises at the same
time.
Compressed schedule: an employee works a full
workweek in less than five days.
Job sharing: two or more employees share one fulltime position.
Part-time work: an employee works less than a fulltime schedule.
Hybrid-telework models: an employee works some or
all of his or her working hours away from the workplace
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PREPARING EMPLOYEES (CONTINUED)

Options for recalling/returning employees
Immediate or rolling return to work?

Who is selected to return and why?
Union seniority/recall rights
Volunteers
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MANAGING EMPLOYEES WHO ARE UNABLE OR
UNWILLING TO RETURN

Leaves of Absence
Emergency Paid Sick Leave

FMLA/Expanded FMLA
ADA
Employer paid leave policies
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MANAGING EMPLOYEES WHO ARE UNABLE OR
UNWILLING TO RETURN (CONTINUED)

Return to work issues

Refusal to return
Preferential selection

Reinstatement to exact position
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CLE Polling Question 2:

We are now going to start our second polling question for
those who are seeking CLE credit for today’s webinar. Please
select an answer on the question and click the submit button.
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MANAGING EMPLOYEES WHO ARE UNABLE OR
UNWILLING TO RETURN (CONTINUED)

Recalling/rehiring employees on
unemployment
Documentation of efforts
Communication with state agency
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN
Positive COVID test at the workplace
The employee should be instructed to stay home and follow the
advice of healthcare providers/CDC about the duration of home
isolation
Ask the infected employee to identify all individuals who worked
in close proximity (within six feet) during the two weeks prior to
the positive test

Send home all employees who worked closely with that employee
to ensure the infection does not spread but maintain
confidentiality as required by the ADA
Close off all areas used by infected employee, wait as long as
possible, then clean and disinfect. Refer to CDC guidance for
cleaning and disinfection.
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN (CONTINUED)
Have you done enough?

If you work in a shared office building, you should
inform building management so they can take
necessary precautions
If an employee is exhibiting symptoms, you can
send the employee home. The EEOC has confirmed
that advising employees to go home is permissible
and not considered disability-related if the
employee exhibits symptoms which are consistent
to COVID-19.
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN (CONTINUED)

Workers’ compensation
Contracting COVID-19 at the workplace

Proposed state legislation to relax the
burden of proof
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN (CONTINUED)

Union/NLRA Issues

Unionized and non-unionized
employers
Reasonable good faith belief of unsafe
working conditions
Protected concerted activity
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN (CONTINUED)

OSHA – Safety Complaints
Reasonable person would conclude
real danger of death or serious injury,
no time to eliminate, and employer
has not corrected
Be prepared to respond
Avoid retaliation
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PREPARING FOR AND HANDLING ISSUES THAT MAY ARISE
WHEN EMPLOYEES RETURN (CONTINUED)
Future Considerations
Anti-body testing

Self-reporting through a mobile tracking
app
E.g. - Apple and Google - joint COVID-19 tracing
tool for smartphones
Will allow others to create apps to help
individuals determine whether they have been
exposed to someone with COVID-19.

Release date could be as early as mid-May.
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COVID-19 RESOURCE CENTER
Visit our COVID-19 Resource Center (at www.icemiller.com) for
guidance and resources to help manage ongoing operations.
Recent Articles:
•Department of Labor Provides Further Guidance Regarding Unemployment Under the CARES Act
•COVID-19 Does Not Suspend EEOC Obligations
•COVID-19: Employment Related Matters Webinar Presented by Cathy Strauss with GBQ Recording and Materials
•Bankruptcy and Credits’ Rights Issues for Employers Terminating Employees
•Tips for Reducing Workers' Compensation Claims for Remote Workers
•The U.S. Cybersecurity and Infrastructure Security Agency (CISA) Issues Updated Guidance on Critical Infrastructure Workers

•Changes to Unemployment Under the CARES Act
•WARN Act Considerations in COVID-19 Related Layoffs and Furloughs
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SHRM CREDIT

1 PDC for the SHRM-CPsm or SHRM-SCPsm
Activity 20-Y4X2Z
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QUESTIONS?

This presentation is for informational purposes only and it is not legal advice related to any specific set of facts or
circumstances. Please consult with legal counsel within the attorney-client privilege for specific legal advice.
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