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Part I 

The Personal Liability of Corporate 

Officers and Environmental 

Professionals Environmental 

Violations 
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 Violations of state and federal 

environmental laws carry both civil and 

criminal penalties 

 Civil penalties include fines and injunctive 

relief 

 Criminal penalties include fines and 

imprisonment 

Penalties for Environmental 
Violations 
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Generally, the existence of a business entity 

such as a corporation or limited liability 

company shields owners, shareholders, 

officers, and directors from personal liability 

for the actions and inactions of a business 

entity 

The Corporate Shield 
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 The corporate shield does not apply where: 

• Officers personally participate in the violations 

• The corporate veil is pierced per state law 

• Specific statutory language provides for 

individual liability 

• The Responsible Corporate Official (RCO) 

doctrine applies 

But the Shield Can Be Broken… 
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Personal Participation of Corporate 

Officers and Environmental 

Professionals 
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 IDEM case brought against a company 

and its President 

 “As a matter of general criminal law, an 

individual who participates in a criminal 

violation is criminally responsible even if 

acting in a corporate capacity.  The same 

is true of civil tort liability.” 

 

IDEM v. RLG, Inc. 
755 N.E.2d 556 (Ind. 2001) 
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Piercing the Corporate Veil 
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 Environmental cost recovery action brought by 

a landowner against a steel manufacturing 

company and its President for solid waste 

dumping 

 Reed sought to pierce the corporate veil 

 Veil piercing is highly fact dependent and used 

only to protect innocent third parties from 

fraud or injustice 

 

Reed v. Reid 
980 N.E.2d 277 (Ind. 2012) 
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 Factors include undercapitalization, 
absence of corporate records, fraud, illegal 
acts, commingling of assets and affairs, 
company payments in favor of individuals, 
and failure to observe corporate formalities 

 Heavy burden and difficult to prove 

 Veil pierced in this case due to 
unauthorized loans, commingling of funds, 
and sharing of employees 

 

 

Reed v. Reid (cont.) 
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Part II 

The Responsible Corporate Officer 

Doctrine 
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 Developed by state and federal common law, the 

Responsible Corporate Official (RCO) Doctrine 

imposes personal liability upon corporate officials 

even when: 

• The RCO did not personally participate in the violation 

• The corporate veil cannot be pierced 

• Applicable statutes do not impose personal liability 

What is the Responsible Corporate Official 
Doctrine? 
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 A responsible corporate official (RCO) is 

liable for a company’s violations if the RCO 

held a position of responsibility, had the 

ability and authority to prevent the 

violation, and failed to do so 

 When the doctrine applies, the RCO is 

strictly and personally liable for both civil 

and criminal violations 

 

 

The RCO Doctrine 
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 Food and drug 

 Environmental 

 Securities 

 Consumer fraud 

 Deceptive lending practices 

 Antitrust 

 Sarbanes-Oxley 

Multiple Applications 
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 The Genesis of the RCO doctrine 

 Prosecution under the Federal Food, Drug and 

Cosmetic Act (“FDCA”) for mislabeling. 

 The Company’s President was guilty of a 

misdemeanor even though he did not directly 

participate in shipments. 

 The President was convicted on grounds of public 

welfare because he should have been aware of 

the conduct. 

 

U.S. v. Dotterweich 
320 U.S. 277 (1943) 
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 The FDA twice found unsanitary 
conditions including rodent infestation at 
Acme’s warehouses, and charged Acme 
and Park, its President, with criminal 
violations 

 Held: “[T]he [FDCA] … permits conviction 
of responsible corporate officials who … 
have the power to prevent or correct 
violations.” 

 

 

U.S. v. Park 
421 U.S. 658 (1975) 
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 The requirements of foresight and 

vigilance imposed on responsible 

corporate agents are beyond question. 

 Result:  the government can convict 

responsible corporate officials for criminal 

violations even if the official was unaware 

of the violation, as long as the official was 

in a position of authority to prevent or 

correct the violation and failed to do so. 

Park (cont.) 
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• Manufacturer of X-ray machines and its 

President were charged with violations of 

the Radiation Control for Health and Safety 

Act of 1968 (RCHSA) 

• The court extended the RCO doctrine to 

civil violations, where the rationale is even 

more persuasive. 

U.S. v. Hodges X-Ray 
759 F.2d 557 (1985) 
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 Quality Egg officers pled guilty as RCOs for 

introducing contaminated eggs into commerce. 

 They were fined $100k each and sentenced to 3 

month prison terms. 

 RCOs claimed the sentences were 

unconstitutional because they had no "actual 

knowledge" of the violations and that due process 

prohibits criminal penalties for vicarious liability. 

U.S. v. DeCoster 
828 F.3d 626 (8th Cir. 2016), cert. denied 
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 8th Circuit rejected their arguments, finding that 

the RCO doctrine is consistent with the 

Constitution. 

 The Constitution does not require criminal intent 

as a prerequisite to a prison sentence. 

 The U.S. Supreme Court denied certiorari. 

DeCoster (cont.) 
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State Application of the RCO 

Doctrine 
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 IDEM brought an action against RLG and 

its President, Lawrence Roseman, for 

violations at a landfill in Wabash 

 The Court discussed multiple theories of 

personal liability: 

• Personal participation 

• Liability under specific statutes or provisions 

• Responsible Corporate Official doctrine 

IDEM v. RLG, Inc. 
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 The Court: 

• Cited the Dotterweich line of cases with 

favor 

• Cited other states that have adopted the 

RCO doctrine 

• Found that Indiana’s environmental laws 

are public welfare statutes 

• Adopted the RCO doctrine 

 

 

RLG (cont.) 
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 The individual must be in a position of 

responsibility and influence over corporate 

policies or activities 

 There must be a nexus between the 

individual's position and the violation such that 

the individual could have influenced the 

actions which constituted the violations 

 The individual's actions or inactions must have 

facilitated the violations 

 

RLG (cont.) 
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 The Court also cited other theories, 

including Roseman’s personal participation 

and individual liability under specific 

statutes 

 Held:  Roseman could be personally liable 

for the $3.175M default judgment under 

the RCO doctrine 

RLG (cont.) 
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 Administrative enforcement by the New York State 

Department of Environmental Conservation  

 Bissco Holding, Inc. and Stephen Biss allegedly violated 

state environmental statutes and regulations relating to 

petroleum bulk storage facilities; storage and disposal of 

solid waste; hazardous waste management facilities; and 

water pollution at an automotive repair and service 

business 

 Biss previously guilty of criminal violations  

 Biss was jointly and severally liable for civil penalties of 

$122,250 even though he was not personally involved 

because he was a responsible corporate officer 

In the Matter of Bissco Holding, Inc. 
 2017 WL 3276693 (N.Y.Dept.Env.Conserv.) 
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 Enforcement by the New York State Department of 
Environmental Conservation 

 Alleged violations of state statutes and regulations relating 
to petroleum bulk storage facilities by failing to re-register 
and permanently close an out-of-service gasoline station 

 Owner Grant jointly and severally liable as a responsible 
corporate officer 

 On the application, Grant listed his own name in the boxes 
designated ““Owner Name,” “Name of Daily On-Site 
Operator,” and “Emergency Contact Name”  

 Mr. Grant also signed the check to pay the registration fee 
on behalf of Grant’s Gas and Grocery, LLC 

In the Matter of Bradley K. Grant and 
Grant’s Gas and Grocery LLC 
2018 WL 5482336 (N.Y.Dept.Env.Conserv.) 
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Part III 

Statutes Imposing Liability & 

Enforcement Examples 
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 RCO doctrine applied through common law to 

environmental violations on the theory that 

environmental laws are inherently public welfare 

statutes 

 The doctrine was also adopted in the language of the 

CWA, CAA, RCRA, and other laws and regulations 

that incorporate the concept of a “responsible 

corporate officer” 

 Liability under both common law and statutes can be 

civil or criminal 

The RCO Doctrine and Environmental 
Statutes 
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The negligent violation of environmental laws 

can result in criminal or civil penalties 

 

Negligent? Intentional? Whatever. 
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Clean Air Act – An Example 
Statutory Provisions  

CAA § 503(c) 

“Any person required to have a permit 

shall . . . submit to the permitting 

authority a compliance plan and an 

application for a permit signed by a 

responsible official, who shall certify 

the accuracy of the information 

submitted.” 

CAA § 504(c) 

“Any report required to be submitted by a 

permit issued to a corporation under this 

subchapter shall be signed by a 

responsible corporate official, who 

shall certify its accuracy.” 

Regulatory Provisions 

Responsible Officer:  40 CFR 70.2    

Pres., Sec., Tres., VP (principal business 

function); or 

Any other person who performs similar 

policy or decision-making functions for the 

corporation; or 

Duly authorized representative (under 

certain circumstances) 
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Fine or imprisonment for any person who 

“negligently releases” any hazardous air 

pollutant or any extremely hazardous 

substance and who “negligently places 

another person in imminent danger of death 

or serious bodily injury." 

Clean Air Act 
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• Patrick Keough’s Nebraska company manufactured 

fiberglass animals that used paint containing 

Hazardous Air Pollutants (HAPs) 

• He operated without a permit and without installing 

required filters to control emissions 

• Keough was sentenced to 6 months imprisonment 

and 1 year of supervised release for causing the 

“negligent and unlawful” release of HAPs and 

“negligently” placing others in danger 

U.S. v. Keough (Neb. 2017) 
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Fine or imprisonment for any person who 

“negligently violates” the law, a permit 

condition, or any pretreatment program 

requirement or “negligently introduces” a 

pollutant or hazardous substance into a sewer 

system or POTW when they “knew or 

reasonably should have known” it could 

cause an injury, damage, or a violation 

Clean Water Act 
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• January 9, 2014 chemical leak from Freedom 

Industries on the Elk River in West Virginia 

• Contaminated the Charleston water supply 

• President Gary Southern pled guilty to negligently 

discharging a pollutant and negligently violating an 

environmental permit 

• Sentence: 1 month in federal prison, 6 months 

supervised release, and a $20,000 fine 

• 6 other company officials also sentenced 

U.S. v. Freedom Ind. (W.V., 2014) 
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• Jeffrey Pruett and his companies owned and 

operated wastewater treatment facilities in 

Louisiana 

• Inspectors found a failure to maintain monitoring 

results, discharges in excess of limits, and 

unpermitted discharges 

• Held: CWA “requires only proof of ordinary 

negligence” to support a criminal violation 

• Sentence: 21 months prison plus $310,000 fine 

 

U.S. v. Pruett 
681 F.3d (5th Cir. 2012) 
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• Development company and its individual officers were 

sued by homeowners under the CWA claiming that 

construction activities caused flood damages 

• The judge cited the Dotterweich line favorably, but noted 

that the language of the CWA only applies the RCO 

doctrine to criminal liability 

• The Circuits are split as to whether the RCO doctrine 

extends to CWA civil liability and citizen’s suits 

 

 

Stillwater of Crown Point v. Stiglich  
999 F.Supp. 2d 1111 (N.D. Ind. 2014) 
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• Held:  The RCO doctrine extends to civil claims 

• Result: Stiglich was personally liable for the 

cleanup and penalties because he: 

• Hired the engineers 

• Was the only corporate officer responsible for 

permitting, construction and development 

• Was copied on all communications with IDEM, 

IDNR and USACE 

• Communicated directly with Crown Point 

 

Stillwater (cont.) 
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Any person who knowingly transports, 

treats, stores or disposes of hazardous 

waste, violates a hazardous waste permit or 

omits information or makes a false 

representation regarding hazardous waste is 

subject to criminal fines and imprisonment 

RCRA 
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• Courts are split on what “knowingly” 

means 

 Some: defendant must know that a permit 

was required and that the company had 

none 

 Others:  defendants must only know the 

waste was hazardous or harmful 

RCRA (cont.) 
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 EPA brought action against Conservation 

Chemical and its president for RCRA violations 

involving a hazardous waste facility 

 Claim was based on the specific language of 

RCRA imposing personal liability 

U.S. v. Conservation Chemical  
660 F.Supp. 1236 (N.D. Ind. 1987) 

733 F.Supp. 1215 (N.D. Ind. 1989) 
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 Held:  Under RCRA’s language, the president 

could be personally liable as long as he was 

actively involved in the activity causing the 

violation, even if he wasn’t an “operator.” 

 Held: Personal liability is consistent with 

Congressional intent under RCRA to impose 

liability on persons who are involved in the 

handling and disposal of hazardous substances.   

U.S. v. Conservation Chemical (cont.) 
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• Foreman Jack Hopkins and trucking department 

manager Peter Angel indicted for RCRA 

violations when they allowed waste chemicals to 

be pumped into a trench flowing into a tributary 

of the Delaware River in New Jersey 

• Held:  per the language of RCRA, even the 

employees who were not owners or operators, 

and who were not in a position to secure permits 

can be liable under RCRA’s criminal provisions 

U.S. v. Johnson & Towers 
741 F.2d 662 (3rd Cir. 1984) 
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• Defendants were civilian employees of the Army and 

department heads responsible for a chemical 

research, development, and engineering center 

• U.S. alleged permit violations for improperly storing, 

treating, and disposing of hazardous wastes 

• Held:  government need not prove defendants knew 

the violations were a crime, or that the regulations 

treated the substances as hazardous 

• Sentence: 1,000 hours of community service, prison 

time suspended 

 

U.S. v. Dee 
912 F.2d 741 (4th Cir. 1989) 
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“[T]he Clean Water Act and the Resource 

Conservation and Recovery Act both permit 

the imposition of penalties, even criminal 

penalties, against individuals merely 

because they are in positions of authority 

at polluting companies.” 

-Humboldt Baykeeper v. Simpson Timber 

Company, 2006 WL 354014 (N.D. Cal. 2006) 

Scary Quote of the Day 
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• These federal environmental laws also 

contain criminal provisions: 

• CERCLA/SARA 

• Rivers & Harbors Act 

• Migratory Bird Treaty Act 

• Endangered Species Act 

• EPCRA 

• Federal Insecticide, Fungicide & Rodenticide 

Act 

Other Federal Environmental Laws 
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• Aiding and Abetting (18 U.S.C. § 2) 

• Conspiracy to commit a federal crime (18 

U.S.C. § 371) 

• Mail Fraud (18 U.S.C. § 1341) 

• Obstruction of judicial proceedings (18 

U.S.C. § 1503) 

Other Criminal Statutes 
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• Obstruction of administrative proceedings 

(18 U.S.C. § 1505) 

• Making false statements or concealing 

information in any matter within federal 

jurisdiction (18 USC § 1001) 

 

Other Criminal Statutes (cont.) 
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• William Greuling was the president of El Paso 

Plating Works and owned 30% of its stock. 

• Despite years of warnings, the company 

continued to discharge wastewater into the city’s 

sewer system in violation of the CWA 

• Greuling and a company VP were charged with 

aiding and abetting the CWA violations 

U.S. v. Greuling 
95 F.3d 54 (5th Cir. 1996) 
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• Greuling argued that he was not guilty because 
he did not personally participate in the 
discharges 

• The government showed that Greuling knew of 
the discharges, knew that conditions at the 
facility were poor, had the authority to make 
changes, but refused to authorize expenditures 
to upgrade the pollution control systems 

• Sentence upheld: 24 months imprisonment plus 
a $5,000 fine 

 

U.S. v. Greuling (cont.) 
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Example State Statutes Imposing 

Liability 
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 Various Indiana statutes extend civil and 

criminal liability to any “person” who 

violates environmental management laws 

 The definition of “person” includes “an 

individual” 

• Ind. Code § 13-11-2-158(a) 

Are you a “person?” 
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 A “person” who violates any environmental 

management law, air pollution control law; 

water pollution control law, a rule or 

standard, or any determination, permit, or 

order made or issued by the Commissioner 

“is liable for a civil penalty” not to exceed 

$25,000. 

Civil Liability - Ind. Code § 13-30-4-1 
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 Several Indiana statutes extend criminal 

liability to “persons” who either “knowingly” 

or “willfully” or “recklessly” violate various 

environmental management laws and/or 

cause environmental damages 

 

Criminal Liability 
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 A “person” is criminally liable for “knowingly or 

intentionally”  

• Making false statements in any form, notice or report 

required under a permit 

• Destroying, altering, concealing, withholding, or falsely 

certifying a record, report, plan, or other document 

required under a permit 

• Tampering with, falsifying, or rendering inaccurate or 

inoperative a recording or monitoring device 

• Making a false material statement or representation in 

a hazardous waste label, manifest, record, or report 

Information Violations (IC 13-30-10-1) 
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 A “person” subject to hazardous waste 

regulations is criminally liable for 

“knowingly”  

• Transporting HW to an unpermitted 

facility 

• Treating, storing, or disposing of HW 

without a permit 

Hazardous Waste Violations 
(IC 13-30-10-1.5(a)) 
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 Any “person” regulated by air pollution or water 

pollution control laws who “knowingly violates” 

environmental laws, rules, permit conditions, or filing 

requirements is criminally liable 

 Violation of some laws result in criminal liability if the 

violation is willful or reckless 

 Violation becomes a felony if the person knows that 

the act places another person in imminent danger or 

death or serious bodily injury 

Air and Water Violations 
(IC 13-30-10-1.5(c) and (e)) 
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 Imposes criminal liability upon a “person” 

who operates a UST and knowingly, 

intentionally, or recklessly violates a law or 

permit and discharges a contaminant into 

the environment that results in the risk of 

serious bodily injury, actual serious bodily 

injury, the death of a “vertebrate animal,” or 

serious environmental damage. 

UST Violations (IC 13-30-10-5) 



icemiller.com 

 Imposes criminal liability upon any 

“person” who knowingly or 

intentionally violates a wetlands permit 

or statute and “causes substantial 

harm to a state regulated wetland.” 

Wetlands Violations (IC 13-30-10-6) 
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Part IV 
 

Required Certifications & The  
Special Risks They Present 
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 A Responsible Corporate Official usually 

must sign permit applications and reports 

after “reasonable inquiry” and certify the 

truth, accuracy, and completeness of the 

document 

 As discussed above, misstatements in 

these documents can lead to individual civil 

and criminal liability 

Certifications and a  
“Reasonable Inquiry” 
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“I certify under penalty of law that this document and all 
attachments were prepared under my direction or 
supervision according to a system designed to assure 
that qualified personnel properly gather and evaluate the 
information submitted. Based on my inquiry of the 
person or persons who manage the system, or those 
persons directly responsible for gathering the 
information, the information submitted is, to the best of 
my knowledge and belief, true, accurate, and complete. I 
am aware that there are significant penalties for 
submitting false information, including the possibility of 
fine and imprisonment for knowing violations.” 

62 

RCRA 
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“Any application form, report, or compliance 

certification submitted pursuant to these 

regulations shall contain certification by a 

responsible official of truth, accuracy, and 

completeness. This certification and any other 

certification required under this part shall state 

that, based on information and belief formed after 

reasonable inquiry, the statements and 

information in the document are true, accurate, 

and complete.” 

65 

Clean Air Act 
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“I certify under penalty of law that this document and all 

attachments were prepared under my direction or 

supervision in accordance with a system designed to 

assure that qualified personnel properly gather and 

evaluate the information submitted. Based on my inquiry 

of the person or persons who manage the system, or 

those persons directly responsible for gathering the 

information, the information submitted is, to the best of 

my knowledge and belief, true, accurate, and complete. I 

am aware that there are significant penalties for 

submitting false information, including the possibility of 

fine and imprisonment for knowing violations.” 

67 

Clean Water Act 
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Other Certification Examples 
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Part IV 

Environmental Enforcement 

Guidance 
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• September 9, 2015 memo from Deputy AG 

Sally Yates entitled “Individual 

Accountability for Corporate Wrongdoing” 

 “One of the most important ways to combat 

corporate misconduct is by seeking 

accountability from the individuals who 

perpetrated the wrongdoing.” 

The Yates Memo 
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• In order to qualify for cooperation credit, 

corporations must provide information on the 

individuals responsible for misconduct 

• Civil and criminal investigations should focus 

on individuals from the start 

• Absent extraordinary circumstances, DOJ will 

not release culpable individuals when 

resolving a matter with a corporation 

The Yates Memo (cont.) 
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Trump Administration 

“The Department of Justice will 
continue to emphasize the 
importance of holding individuals 
accountable for corporate 
misconduct.  It is not merely 
companies, but specific 
individuals, who break the 
law.  We will work closely with our 
law enforcement partners, both 
here and abroad, to bring these 
persons to justice.” 

 -AG Jeff Sessions, April 24, 2017 
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 “The department is reviewing the so-called 

Yates Memo, ... which urged prosecutors to 

focus on holding individuals accountable in 

corporate crime cases." 

 "I anticipate that there may be some 

changes to the policy on corporate 

prosecutions.“ 

  -Deputy AG Rod Rosenstein, 9/14/2017 

 

 

Trump Administration (cont.) 
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• “Provable individual culpability should be 

pursued, particularly if it relates to high-

level corporate officers.” 

• A factor to be considered when deciding 

whether to bring charges or negotiate a 

plea is “any efforts to implement an 

effective corporate compliance program 

or to improve an existing one.” 

U.S. Attorney's Manual 
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Part V 

Mitigating Personal Liability 
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• Nothing can completely protect 

responsible corporate officials from the 

risk of personal liability 

• So, the first line of defense is to avoid 

environmental violations altogether 

Best Defense:  No Violations 
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• An effective compliance program can 

protecting corporate officials from personal 

liability for environmental violations 

• Refer to governmental guidance on what 

constitutes a good compliance program 

• See:  DOJ’s February 2017 guidance 

• Should be industry-specific and company-

specific 

 

Compliance Programs 
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 …may meet the requirements of this guideline 
with less formality and fewer resources than would 
be expected of large organizations. In appropriate 
circumstances, reliance on existing resources and 
simple systems can demonstrate a degree of 
commitment that, for a large organization, would 
only be demonstrated through more formally 
planned and implemented systems. 

Federal Sentencing Guidelines Manual 

Effective Compliance Programs Guidelines Commentary 

 

Smaller Organizations 
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Examples of the informality and use of fewer 

resources with which a small organization 

may meet the requirements of this guideline 

include . . . training employees through 

informal staff meetings. 
 

Federal Sentencing Guidelines Manual 

Effective Compliance Programs Guidelines Commentary 

 

Smaller Organizations (cont.) 
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• Know the Law 

• Identify and document all local, state and 

federal environmental laws that apply to 

your business 

 Continually update that list 

• Establish and sustain a culture of 

compliance throughout the company 

 Lead by example 

 

Best Practices 
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• Top officials must: 

 Know about and be familiar with the program 

 Exercise reasonable oversight 

 Ensure the program is effective 

 Model commitment and good behavior 

 Encourage good conduct 

 

Best Practices (cont.) 
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• Ensure that the official responsible for 

environmental matters (and no one else): 

 Signs environmental reports, applications, etc. 

 Is held out as company’s contact person for 

environmental matters 

 

 

Best Practices (cont.) 
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• Ensure that all documents presented to a 

corporate official for signature have been 

fully reviewed and approved by people with 

the appropriate expertise 

• Resolve all known environmental issues as 

soon as possible 

• Self-report known and potential 

environmental violations 

 

Best Practices (cont.) 
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• Read the document fully and carefully 

• Understand the technical concepts 

• Understand the legal requirements 

• Understand the penalties for 

misstatements 

• Understand the concept of a “reasonable 

inquiry” 

 

Before Signing (Anything) 



icemiller.com 

• Look for red flags 

• Ask questions and get explanations from 

those who prepared the document 

 It is not enough that you did not know it was 

false – you must conduct a reasonable inquiry 

• Document your efforts 

 

Before Signing (cont.) 
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• Obtain insurance coverage, including 

directors and officers liability insurance, 

that covers environmental liabilities 

• Put in place indemnity agreements or other 

provisions that protect responsible 

corporate officers 

 

Financial Protections 
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• If in doubt, contact your legal department or 

outside counsel 

• Consider separate counsel for responsible 

corporate officials 

• Consider a joint defense agreement to protect 

communications and preserve privileges 

Call Your Lawyer 
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