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I.  INTRODUCTION. 

 Appellant The Home Savings and Loan Company of Youngstown, Ohio (“Home 

Savings”) urges this Court to stay proceedings pending in the Common Pleas Court of Cuyahoga 

County, Ohio (the “Trial Court”) relating to payment of administrative claims of the 

Receivership, including the most recent Amended Fee Application filed by the Receiver on July 

18, 2018 (the “Fee Application”).  In support of its request, Home Savings argues that a stay is 

required to preserve the status quo because (1) the funds requested by the Receiver to pay 

pending administrative claims are part of the funds at issue before this Court, and (2) the 

Receiver’s request to pay administrative claims contradicts the Eighth Appellate District Court of 

Appeals (the “Court of Appeals”) ruling below.  Both arguments fail. 

 First, Home Savings is improperly asking this Court to stay execution of the part of the 

Court of Appeals’ decision from which Home Savings chose not to appeal.  Both Ohio Rules of 

Appellate Procedure and this Court’s Practice Rules contemplate filing motions to stay the 

execution of a decision currently on appeal.  Home Savings, however, is seeking to stay the 

payment of the Receivership’s administrative claims—an issue not before this Court and one that 

is now law of the case.  The issues not on appeal before this Court are now on the active docket 

of the Trial Court and can proceed.1  Simply put, Home Savings’ Motion is out of rule and 

should be denied summarily. 

 Second, payment of administrative fees have no effect on the appeal filed with this Court 

by Home Savings.  As the Court of Appeals recognized, the Trial Court’s Distribution Order 

                                                
1 In its August 10, 2018 Memorandum in Opposition to Home Saving’s Motion, The City of 
Parma Heights, Ohio states that the trial court is holding all proceedings in abeyance. [Memo. in 
Opp. at p. 2.] The case was returned to the active docket of the Trial Court via Administrative 
Judge John J. Russo on June 2, 2018. A copy of the June 2, 2018 docket entry is attached as 
Exhibit C. 
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provided that payment of administrative claims, which include the Receiver’s fees and expenses, 

has first priority over all other lienholders.2  The Court of Appeals did not disturb that holding, 

and, as noted above, Home Savings did not seek to have this Court review that part of the 

decision.  Therefore, although Home Savings’ appeal before this Court may involve the relative 

priorities between it and the City of Parma Heights, administrative claims are to be paid first 

regardless of the outcome of Home Savings’ appeal.   

 Finally, the Receiver is not attempting to contradict any holding of the Court of Appeals.   

The Court of Appeals expressly approved the payment of administrative claims. See, Williams v. 

Schneider, 8th Dist. Cuyahoga Nos. 104201, 104206, 104232, 2018-Ohio-968, ¶¶ 136-139.  

Home Savings did not appeal the Court of Appeals’ decision affirming the creation or funding of 

the Secured Creditor Allocation or the priority afforded to the payment of administrative claims 

to this Court.  As such, those items are settled, they are now law of the case, and the Trial Court 

is free to pay the administrative claims. 

 Home Savings has repeatedly attempted to halt payment of Receivership fees in this 

matter—in the Trial Court, in the Court of Appeals, and now before this Court.  In order to 

protect the receivership estate, the Receiver has continued to incur fees and costs, including the 

fees and costs to respond to each of the motions and actions filed by Home Savings.  Because the 

Court of Appeals has expressly approved the payment of these expenses and Home Savings did 

                                                
2 S.Ct.Prac.R. 4.01(A)(2) requires that when filing a motion to stay a lower court’s decision, “[a] 
copy of the lower court’s decision and any applicable opinion shall be attached to the motion.”  
Home Savings did not attach any lower court decision and/or opinion to its motion.  Because the 
payment of the Receivership’s administrative claims was set forth in the Trial Court’s Findings 
and Order of Distribution entered on December 21, 2007 (the “Distribution Order”), and it is the 
payment of these claims that Home Savings seeks to halt, the Receiver has attached a copy of the 
Distribution Order to this Response as Exhibit A.  A copy of the Court of Appeals’ March 14, 
2018 Journal Entry and Opinion (“J.E. & Op.”), from which Home Savings appeals and 
references in its Motion, is attached hereto as Exhibit B. 
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not seek to have that issue reviewed by this Court, Home Savings’ Motion should be summarily 

denied.3  

II.  LAW AND ARGUMENT. 

A. Ohio Appellate Rules to Do Not Permit Home Savings to Seek a Stay of a 
Decision Not Currently on Appeal and One That is Now Law of the Case. 

 App.R. 27 provides that “[a] stay of execution of the judgment mandate pending appeal 

may be granted upon motion * * * .”  S.Ct.Prac.R. 7.01(A)(3) contemplates a “stay of the court 

of appeals judgment that is being appealed * * * .” In essence, a stay is designed to prevent a 

lower court from executing on a decision that is being considered on appeal. 

 Home Savings appealed one issue from the Court of Appeals’ decision below. In its 

Memorandum in Support of Jurisdiction, Home Savings stated that it is limiting this appeal 

“solely to issues arising from the unlawful acceleration and transfer of the special assessment 

installment obligations.” [Memo. in Supp. of Juris. at 15 (emphasis added).]  The Amicus Curiae 

Brief filed by the Ohio Bankers League also expressly acknowledges Home Savings’ decision to 

limit its appeal to one issue: “Home Savings has limited this appeal solely to issues arising from 

the unlawful acceleration and pending transfer of the special assessment installment obligations, 

now that the sale has been effectuated”). [Am. Cur. Br. at p. 6.]  Home Savings expressly 

excluded that portion of the decision affirming the creation of the Secured Creditor Allocation 

and payment of administrative claims.  As a result, the Trial Court’s ability to fund the Secured 

Creditor Allocation and pay administrative claims is not on appeal before this Court, and a 

motion to stay execution of same is not in compliance with Ohio rules.   

                                                
3 Home Savings spends a sizeable portion of its Motion presenting its argument in support of 
jurisdiction to this Court yet again.  Home Savings’ attempt to provide further argument on the 
jurisdictional briefing is entirely inappropriate.  S.Ct.Prac.R. 7.04(A)(1). 
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 In fact, because Home Savings failed to raise the issue as a proposition of law, it is now 

law of the case.  As this Court has recognized, if the Court does not accept jurisdiction over a 

decision “following the issuance of an opinion by a court of appeals, the court of appeals’ 

opinion becomes the law of the case.”  Pipe Fitters Union Local No. 392 v. Kokosing Constr. 

Co., Inc., 81 Ohio St.3d 214, 218, 690 N.E.2d 515 (1998).  The law of the case doctrine is 

important and “necessary to ensure consistency of results in a case, to avoid endless litigation by 

settling the issues, and to preserve the structure of superior and inferior courts as designed by the 

Ohio Constitution.”  Giancola v. Azem, ____ Ohio St.3d ____, 2018-Ohio-1694, ___ N.E.3d. 

___, ¶ 14. 

 Home Savings chose not to raise the creation and enforceability of the Secured Creditor 

Allocation and payment of administrative claims from that account as a proposition of law for 

this Court’s review.  Instead, Home Savings expressly excluded the issue from its appeal.  

Therefore, the Court of Appeals’ decision concerning the payment of administrative claims is 

now law of the case and Home Savings’ reliance on App.R. 27 is in error. 

B. The Funds Needed to Pay Administrative Claims are Not “At Issue” in Home 
Savings’ Appeal. 

 Home Savings argues that a stay is required because “the right to the remaining proceeds 

[from the sale of the Cornerstone Properties] is now before the Supreme Court.” [Motion at 8.]  

This is simply wrong.  Home Savings’ appeal to this Court involves the priority of liens of the 

secured creditors.  The outcome of that appeal has no effect whatsoever on the Trial Court’s 

ability to approve the Receiver’s pending Fee Application or any future applications.   

 The Trial Court’s Distribution Order provided that payment of administrative claims, 

which include the Receiver’s fees and expenses, shall be paid first before secured claims.  [Ex. A 

at pp. 4, 10, 14.]  The Distribution Order also expressly provides that administrative claims 
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“[s]hall have a first priority in all Receivership Assets” and that secured claims have priority to 

the proceeds of the sale of secured assets “subject to Administrative Claims.”  [Id. at 10 

(emphasis added).]  The Court of Appeals expressly recognized the priority of the administrative 

claims.  [J.E. & Op. at ¶ 96 (“As this court has determined, Parma Heights has a valid lien that 

has priority over all other lienholders, except for the ten percent Secured Creditor Allocation 

account set up for the benefit of the receivership.”)] 

 Therefore, although Home Savings is requesting this Court to accept jurisdiction of its 

appeal concerning the priority of secured creditors’ liens, the funds to pay administrative claims 

is not “at issue” before this Court.   

C. The Receiver’s Fee Application is Not Contrary to the Court of Appeals’ 
Opinion Below. 

 Home Savings brazenly asserts that by filing the Fee Application with the Trial Court, the 

Receiver has somehow “demanded” the Trial Court to vary the Court of Appeals’ mandate.  This 

argument suffers from a core fundamental flaw: Home Savings conflates two entirely distinct 

rulings from the Court of Appeals.  The Court of Appeals expressly approved the payment of the 

administrative expenses.  At the same time, the Court of Appeals held that any remaining funds 

(after payment of administrative expenses) could not be paid to unsecured creditors.  The Court 

of Appeals did not hold that the Trial Court should no longer permit payment of administrative 

claims. 

In the appeal below, Home Savings’ Assignment of Error No. II was as follows: 

II.  The trial court erred as a matter of law in its December 21, 
2007 Findings and Order of Distribution by requiring ten percent 
of the proceeds of the sale of collateral, including the Cornerstone 
Properties, for secured claims to be deposited into a secured 
creditor allocation account for payment of administrative expenses 
and claims. 

[J.E. & Op. at ¶ 107, fn. 15.]  The Court of Appeals explicitly rejected that assignment of error: 
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{¶ 136} In P.M.D. Corp. v. Hyland-Helstrom Ents., Inc., 63 Ohio 
App.3d 681, 683, 579 N.E.2d 779 (10th Dist. 1990), the court 
defined administrative costs of a receivership as follows: 
“Administrative expenses of a receivership include the costs and 
expenses necessary to preserve the value of the assets held in the 
receivership and taxes incurred during the receivership.”  See also 
Brown v. Winterbottom, 98 Ohio St. 127, 133, 120 N.E. 292 (1918) 
(The cost of the custody and preservation of the property in the 
hands of the court is payable out of the corpus of the receivership 
estate.). 

{¶ 137} Given the complexity and numerosity of the competing 
interests levied against the receivership estate, we are unable to 
conclude that the trial court abused its discretion by ordering a 
portion of the secured claims be set aside for the payment of 
allowed administrative fees.  As stated in the trial court’s Order of 
Distribution, the Secured Creditor Allocation was created in an 
effort to “preserve the value of the Receivership Assets.”  In our 
view, the trial court’s creation of the Secured Creditor Allocation 
did not authorize the receiver to perform an act that exceeded the 
scope of R.C. 2735.04 as a matter of law. 

* * * 

{¶ 139} Based on the foregoing, we find the trial court did not 
abuse its discretion by approving the receiver’s payments of 
various administrative fees and costs from the Secured Creditor 
Allocation. 

In a separate assignment of error, Home Savings challenged the payment of any funds 

left remaining in the secured creditor allocation account to unsecured creditors: 

IV.  The trial court erred as a matter of law in its February 11, 
2016 journal entry concerning the distribution of the remaining 
receivership assets by directing the Receiver to disburse all 
remaining assets, including proceeds of the sale of the Cornerstone 
Properties held in the secured creditor allocation account, to the 
unsecured creditors when the secured creditor allocation account 
contained proceeds of the sale of collateral subject to Home 
Savings’ first mortgage lien. 

[J.E. & Op. at ¶ 107, fn. 15 and ¶ 140.]  The Court of Appeals sustained that assignment, noting 

as follows: 
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{¶ 142} As stated, the trial court did not abuse its discretion by 
requiring ten percent of the proceeds of the sale of collateral 
for secured claims to be deposited into a Secured Creditor 
Allocation for payment of administrative expenses and claims.  
Moreover, there is nothing in this record to suggest the trial court 
arbitrarily approved the receiver’s payments of various 
administrative fees and costs from the Secured Creditor Allocation.  
That said, however, we find the trial court abused its discretion in 
ordering the remaining balance of the account be distributed 
either to the remaining unsecured creditors or to a charity of the 
receiver’s choice. 

[Emphasis added.]  

 In short, the Court of Appeals expressly approved the Secured Creditor Allocation and 

the payment of administrative expenses, but did not approve the payment of unsecured claims 

from the remaining balance in the Secured Creditor Allocation account.  Anything remaining 

after paying administrative claims should be returned to the secured creditors.  Home Savings 

did not seek further review of these rulings, and they are now the law of the case.   

D. Should the Stay Motion Be Granted—Which It Should Not—Home Savings 
Should be Required to Post Bond. 

 Ohio courts have discretion to determine the need for a bond and the amount.  See, 

Demery v. Baluk, 6th Dist. Erie No. E-11-027, 2011-Ohio-3231, ¶ 2 (“Determining the need for 

the bond and its amount are discretionary matters which will not be overturned by the appellate 

court absent a showing of an abuse of discretion.” (citation and quotation omitted)); U.S. Bank 

Nat’l Assn. v. Perdeau, 6th Dist. Lucas No. L-13-1226, 2014-Ohio-155, ¶ 4 (“the appellate court 

has the discretion to determine whether to grant or deny the motion for a stay and whether a bond 

is necessary, as well as the amount of the bond.”)  

 Home Savings argues that no bond is required here because if this Court grants a stay, no 

funds will be distributed to pay administrative claims, and the funds will still be available should 

Home Savings lose its appeal.  The Receiver submits that this is not correct.  The Receiver’s 
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charge from the Trial Court was and is to continue to administer the receivership and pay 

expenses of the administration.  The last fee application approved by the Trial Court was entered 

April 12, 2017, and covered fees and expenses through March 31, 2017.  Since then, the 

Receiver has been forced to incur significant costs stemming from three companion appeals. 

After those appeals were decided on December 21, 2017, the Receiver was forced to respond to 

Home Savings’ two motions to certify a conflict, a motion for reconsideration, two motions for 

en banc consideration, and a motion to stay (all of which were denied).   

 Home Savings also filed an original action for writ of prohibition with the Court of 

Appeals on November 3, 2017, naming the Trial Court and the Receiver as Respondents (the 

“Writ Action”).  The Receiver was forced to incur significant expenses in defending the Writ 

Action, including filing and responding to dispositive motions.  On May 1, 2018, the Court of 

Appeals denied Home Savings’ request for a writ, and no appeal was taken.  State ex rel. Home 

Sav. Bank v. Gallagher, 8th Dist. Cuyahoga No. 106457, 2018-Ohio-1747. 

 In sum, the vast majority of legal fees included in the Fee Application were incurred as a 

direct result of Home Savings’ endless barrage of appeals, motions, and the petition for 

extraordinary writ.  Home Savings also argued in its instant Motion that if the Trial Court is not 

stayed and it approves payment of the Receiver’s fee application, it “would become the subject 

of another appeal to the Eighth District * * * .” [Motion at 9 (emphasis added).)  Quite simply, 

Home Savings has admitted that it will continue its assault on the settled law of this case, forcing 

the Receiver to incur even more fees.  At the same time, Home Savings believes it should not 

have to post a bond if a stay is issued.  Such an outcome is nonsensical. 

 The money that currently remains in the receivership estate to pay costs and expenses is 

$21,811.05, which is insufficient to pay the current administrative claims totaling $167,610.63 (a 






